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The American Bankers’ ‘The 1911 Convention of the American 
Convention of 1911. Bankers’ Association may prove to be 
the most important ever held, if advan- 

tage is taken of the opportunity presented. The nation is finally being 
aroused to the imperative need for currency reform. This state of the 
public mind has been developing during several years, through the edu- 
cational work since the crisis of 1907 ; this work has deeply impressed 


upon the minds of the people the fact, not realized until quite clearly 
proven, that if the country had had, in 1907, a currency system com- 
mensurate with its needs the troubles of that year could have been 
avoided. 

Hence the suggestion offered by Senator Aldrich, the chairman of 
the National Monetary Commission, for a central organization of bank- 
ing, found the education of the people well under way, and the public 
mind ready to consider his plan. 

Senator Aldrich, in his letter to Congressman Vreeland, stated that 
his plan was merely a suggestion and expressed the hope that the Amer- 
ican people would discuss it at length, and that any and all suggestions 
designed to improve upon his plan would be made freely and fully. 

It is for this reason that it has been suggested by a leading banker 
of New York, that the next meeting of the American Bankers’ Associ- 
ation should be devoted chiefly to the discussion, not alone of Senator 
Aldrich’s plan, but of any and all plans that may contain useful feat- 
ures to meet the requirement of the times. This suggestion has met 
the approval of a large number of prominent bankers whose attention 
has been called thereto. 

With this end in view the 1911 convention should be held at Wash- 
ington, D. C., some time in the month of November, and all the lead- 
ing bankers of the country should be, not only invited, but urged, to 
attend and take part in the discussion, for the purpose of duly impress- 
ing upon Congress, which convenes in December in regular session, 
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that the members of the Bankers’ Association are united in demanding 
that some action be taken, to progress the plans for reform without any 
further delay. 

The holding of the Convention in Washington would do more toward 
arousing interest among our lawmakers than would be the case if it 
were held elsewhere. All of the cities, but one, which have extended 
invitations to have the bankers meet there this year, have heretofore 
had the convention, and should hence not feel aggrieved if it goes to 
Washington this year. To them, as well as to all the members, the 
enactment of some improved currency measure should be of far greater 
importance than the gratification of the local pride of one of the cities 
which extended the invitations; there is nothing to prevent them from 
extending invitations for the following year. 

We sincerely hope that each city will rise to the occasion and re- 
quest the delegates or representatives that attend the meeting of the Ex- 
ecutive Council of the Association at Nashville on May 1st, to withdraw 
the invitations this year, in favor of Washington. Should the local 
bankers of Washington feel that the tax on them for the cost of a con- 
vention would be too great, then the Association should help defray the 
expenses. 

It may be fairly said that the eyes of the world are upon us, to note 
how we treat this most important question; and logically the attitude 
which the American Bankers’ Association adopts at this juncture, will 
be looked for with much interest. Should the Association show indif- 
ference when such an opportunity is offered to use its influence, the 
world will judge accordingly. The Council should give the matter care- 
ful consideration in order that the opportunity may not be lost. 


——s 


—_ Some months ago we called attention to the dimin- 
Trade Balance. ishing trade balance of the United States, due to 
relatively diminishing exports and increasing im- 
ports, and suggested that a change in conditions would have totake place 
if we were to hold any command whatsoever over foreign gold supplies. 
The change /as taken place; the returns for February give the encourag- 
ing figures which indicate a handsome favorable net credit abroad on 
trade account; in addition we have been able to place abroad a good many 
millions of our securities recently, which will add to that credit. It is 
true that we shall see much thereof used up by a large contingent of our 
citizens who are planning going to England to be present at the corona- 
tion festivities this summer. Even after financing these, however, a 
goodly surplus will remain. In part we have already drawn on our bal- 
ance, having imported net $44,600,000 gold. 
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Details of the The excess of all merchandise exports for the eight 
Movement. months ending with February 1911 amounted to $418, - 
000,000, a sum exceeded in a similar period in recent 
years only by the phenomenal balance of 1908 ($515,000,000) when we 
forced out products to draw gold during our panic. Our exports in the 
current year increased $224,000,000 and our imports fell off $5,600,000, 
compared with eight months of 1910. The imports are still at a very 
high point, but have been diminishing in the more recent months and 
this condition will probably continue to the end of the fiscal year, June 
30. The chief factor in the favorable export movement was cotton, 
which so frequently comes to the rescue. The exports for the cight 
months were valued at $501,000,000 an increase of $153,000,000 over 
last year in the same period, and a higher total than for many years 
past. Moreover the price was better, for it averaged $74.74 per bale, 
against $71.36 for the February eight months’ period in 1910, with $56.13 
in 1909, and with $59.51 in 1908. It was the evident greater demand 
from foreign spinners that helped us; they had worked down their stock 
of the fiber lower than for a long time past. 


Mr. Jones on the 


We reprint on other pages the main points made 
Aldrich Plan. 


by Mr. Breckinridge Jones of St. Louis in his 
discussion of the Aldrich currency reform plan. 
To those who have followed the general subject as presented in the 
JOURNAL since November 1909, the fact that these points are in agree- 
ment with the similar ones contained in the Muhleman plan for a cen- 
tral bank will be observed. There can be no question but that the 
sentiment favoring the admission of state banking institutions to the 
proposed union, is widespread and bound to be considered. The points 
relating to the currency provisions in the Aldrich plan and those omit- 
ted from it, as pointed out by Mr. Jones, are not likely to be as fully 
indorsed, because they require further discussion to have the salient 
reasons for differing with the Senator more fully understood. While, as 
to the general subject, we regard it imperative that the question: 
Shall we have central regulation ? should be concentrated upon, we are 
entirely satisfied with the attitude of Mr. Jones, who substantially an- 
swers: Yes, if you will include state institutions. Once united upon the 
main question, the condition will be speedily complied with. 


Conference on the The joint conference at Washington between 
Aldrich Plan. the National Monetary Commission and the sim- 
ilar commission of the American Bankers’ As- 

sociation on the Aldrich plan has been productive of much good. The 
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conference lasted several days and the plan was thoroughly discussed 
without reservations. This is the proper way to approach the sub- 
ject, and the more generally all who are interested do this, the more 
speedily will we reach results. The bankers very frankly pointed out 
wherein they disagreed with the provisions as presented by Senator 
Aldrich, while unanimously endorsing the general principles. The 
question of permitting state banks and trust companies to enjoy the 
benefits of the proposed central organization, naturally came up, but is 
too deep a subject to determine at short notice, and is hence laid over 
for future consideration; meanwhile it should be discussed freely and 
fully. 


am tmpartent One provision which bankers objected to, 
Amendment Proposed. was the proposed appointment of the gov- 
ernor of the Reserve Asssociation by the 
President of the United States, from among names presented to him by 
the directors; they urge that the directors should choose the governor 
and deputies, since the power of appointment implied the power of re- 
moval, which they believed should not be in the hands of a political offi- 
cial. The governor’s term should be absolutely during good behavior. 
It is reported that Senator Aldrich has accepted the amendment. The 
argument has some excellent points; but there is also to be said in op- 
position thereto, that the amendment leaves to the Government (hence 
the people) a very slender participation in the management. It is not 
only proper, but necessary, that the institution be as much a national 
organization possessing the confidence of the people as is possible; it 
should not be subject to the criticism that it is merely a bankers’ ma- 
chine; hence we think the influence of the Government should be in- 
creased, rather than diminished. There might be more government 
directors, and the governor of the bank should be appointed by the 
President of the United States with carefully drawn provisions prevent- 
ing removal except for cause. This can readily be devised. 


Savings Banks’ Again the question of the best means for affording 
Surplus. to savings depositors protection through the ac- 
cumulation of a surplus fund, has come to the 

fore. There are several varying opinions as to the modus to be deter- 
mined upon, but a general consensus exists that something should be 
done through amendments to the law of the state of New York govern- 
ing the management of these banks. Such being the case the Banking 
Department should not hesitate to reach an opinion and make unequiv- 
ocal recommendations. This could readily be done by arranging a 
hearing, permitting full and free discussion, and determining according 
to the merits of the case as presented. When savings bank men them- 
selves favor action based upon a general principle, the executive offi- 
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cials of the state should eagerly seize the opportunity to introduce and 
push the reform measure, and the legislature should pass the same 
into law. The call and need are for protection; to delay attempting 
to make provision therefor while disputants are arguing is inviting 


dangerous results. 
SS 


David H. Moftat. With the passing away of David H. Moffat the 

state of Colorado and the vicinity lost one of its 
great men, measured by several standards. No one of the Centennial 
State’s citizens has furnished greater energy, combined with farsighted 
capacity, to promote the interests of the region of which Denver is the 
naturalcenter. Inthe banking field he long occupied first rank and his 
railway enterprises are comparable with those of men who stand high- 
est in public esteem. Aside from these labors, both the city and the 
state had derived from his co-operation results which will always be re- 
garded as testimonials of his forceful character. 


—— 


Investigating the The banking events in New York City last 
Banking Department. January have incited certain members of 

the state legislature to move for an investiga- 
tion of the Banking Department. It is hoped that Governor Dix will not 
consent to such a measure; the situation is bad enough without mixing 
politics in it. Upon the other hand, as suggested by one of our contem- 
poraries, the Governor must not lose sight of the subject; at the proper 
time he should select a committee of capable men to examine the con- 
ditions and recommend such legislation as may be deemed necessary; 
and as our contemporary remarked, Governor Dix could do no better than 
to call upon Mr. A. Barton Hepburn to head such a commission. The 
work should not be hurried as was that of the commission of 1907-8; and 
the state should make ample provision to cover the cost thereof. The 
superiority of results to be derived from such a course, over the legisla- 
tive committee plan, is obvious to all. 


[ Te | 


Federal Government The extra session of Congress, with a Demo- 
Economy. cratic House of Representatives, starts out 
bravely with a program for economy in gov- 

ernmental expenditures by cutting out some of its own perquisites in the 
way ofextravagant patronage; the House has already furnished anearnest 
of its purpose. If it shall proceed upon the same lines with the execu- 
tive departments, substantial savings may be looked for even if the $300, - 
000,000 retrenchment mentioned some time ago by Senator Aldrich is 
impossible of accomplishment, as we pointed out in these pages at the 
time. The people have begun to appreciate the fact that waste in gov- 
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erment cost adds to the cost of living, and if in addition to lowering the 
tariff tax on necessities, the Democratic party can reduce the cost of do- 
ing the business, it will have gone far toward meriting the good wishes 
of the people, and a further lease of power. It must be said for them 
that so far they have shown greater harmony of purpose than upon pre- 
vious occasions when they were iu control at the capital. 





—— The promise even if fulfilled will not, however, 
Budget System. eliminate the need for a scientific system of bud- 
get-making, such as we have repeatedly advocated. 
In due course, the President will be able to submit plans for such a re- 
form in our fiscal system, now being elaborated by his ‘* Economy Com- 
mission,’’ under his immediate supervision. The time is not quite ripe 
for discussion of the features which the plans are to contain; but the gen- 
eral principle is that after every department has submitted carefully pre- 
pared estimates of its needs, and these estimates have been under con- 
scientious scrutiny and modified as occasion requires, the appropriations 
shall be voted and thereupon provision be made for the means to pay. 
If the estimated revenues are insufficient to cover the needs, Congress 
should either increase taxes or provide for borrowing to meet the deficit. 
This is the method employed by every other civilized nation, and we 
should have the subject before us continuously, so that it shall not be 
*" side-tracked.’’ 7 
General Pubtic The whole question of public extravagance presents 
Extravagance. 4 striking evidence of the inability of the people to 
control the action of legislative bodies in making 
appropriations. The financial reports of states and cities alike show a 
great increase in government cost coincident with the increase in cost 
of living, and yet popular agitation against it is absent. The outlays 
of the state of New York stood at nearly $58,000,000 for the year 1910; 
five years before the total was less than half that sum; this doubling up 
is rather heavy even for the enormously wealthy Empire state. In 
many of the other states and in the cities of the country the difference is 
only in degree, for the conditions are quite similar: increasing cost and 
hence burdens upon the taxpayers. Whythey supinely bear it all passes 
understanding; beside it the cause for the separation of the colonies 
from Great Britain in 1776 was a small matter. But then the latter in- 
volved a direct tax, while the present system disguises it. 


The Business Whetherthe conditions have a bearing upon the status 
Outlook. of the stock-market business, may be a very interest- 
ing question for study. Certain it is that loud com- 

plaints are heard from those who make it their business to execute orders 
to buy or sell shares, that there is ‘* nothing doing:’’ that they are not 
making expenses, etc. This, for them, deplorable situation does not ap- 
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pear to be affecting the country at large in an important degree; produc- 
tion, manufacturing, transporting, buying and selling commodities, go 
on about the same, indicating that the bulk of the people are not troubled 
by the pessimistic cry of the speculators. The latter point to the falling 
off of aggregate bank clearings, but they omit to say that the decline in 
speculative business is the realcause thereof. Taking February’s totals, 
the speculative centers show less transactions; yet even St. Louis and 
Cincinnati, Milwaukee and Kansas City, show increases; and the many 
smaller places registered larger business quite generally. There are 
no indications of a ‘‘boom,’’ but the ordinary business does not show 


symptoms of stagnation. 
S33 


BANKING LAW. 


Goumusetion ot When does a note, payable a certain number 
Mornthe. of months after date, mature? There ought not 
to be room for controversy on so simple a prop- 

osition, but a difference of opinion in the matter certainly exists. 

Take, for instance, a note dated on the 29th day of July and pay- 
able one month after date. Does the word month mean thirty days, 
making the note payable on the 28th day of August? Or does it fall due 
on the 29th of August? Suppose the note is dated July 31st. Does 
it fall due in 30 days, namely, on the 30th of August or is it due on 
August 3lst? Suppose, again, the note is dated January 31st, 1911. 
If the word month is construed to mean 30 days the note will mature 
on March 2nd. _ Is this correct, or does the note fall due on Febru- 
ary 28th? 

In a New York case decided in 1875 (Roehner v. Knickerbocker 
Life Insurance Co., 63 N. Y., 160,) it was held that in computing the 
time when a note, payable at a certain number of months after date, 
will become due, the rule is to exclude the day of the date from the 
calculation, include the day of payment, and figure the months as 
calendar months. 

This decision is the rule in New York State to-day and is made so 
by statute. Section 31 of the General Construction Law provides that 
where the term month is used in a private instrument it means a 
calendar month and not alunar month. A calendar month, of course, 
runs from the date of starting to and including the day in the follow- 
ing month which corresponds numerically with the day of starting. 

Section 30 of the General Construction Law of New York reads 
as follows: ‘‘A number of months after or before a certain day shall 
be computed by computing such number of calendar months from 
such day, exclusive of the calendar month in which such day occurs, 
and shall include the day of the monthin the last month so counted 
having the same numerical order in days of the month as the day 
from which the computation is made, unless there be not so many 
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days in the last month so counted, in which case the period com- 
puted shall expire with the last day of the month so counted.” 

The provision is necessarily somewhat complicated, but, when 
carefully read, its meaning is plain. The gist of it is that the word 
month, when used in a negotiable instrument, means calendar 
month. An instrument, dated January 10th and payable one month 
after date, falls due on February 10th. It it isa two months’ note 
it matures on March 10th and so on. Now if it is dated the 29th, 
30th or 3lst of January and is payable one month after date, it is pay- 
able on the 2&th of February, because there are but 28 days in the 
month. Ina leap year sucha note would be due on the 29th of Feb- 
ruary. The rule works the same where the note is for a greater 
number of months than one. 

While the above statements express the New York law, they rep- 
resent the law generally, in the absence of statute. 


Satety Depestt It is a generally accepted proposition of law that 
Companies. a safety-deposit company is a bailee of the prop- 
erty which it protects for its customers. In this 
issue we print a very interesting article by Messrs. E. B. Kixmiller, 
of the Credit Department of the Continental and Commercial Na- 
tional Bank, Chicago, and C. H. Lambach, wherein it is pointed out 
that the safety-deposit company is not a bailee for the reason that it 
is not in possession of the property left in its vaults. It is element- 
ary that to constitute a person a bailee of property he must have such 
full and complete possession of it as to exclude, for the time of the 
bailment, the possession of the owner. While the courts, when called 
upon to determine the relation between the company and the depos- 
itor, have found the relation to be that of bailor and bailee, it is 
pointed out that where some collateral question has been involved, 
such as the right of a creditor to subject the deposit to garnishment, 
the courts have not hesitated to find that the deposit company is not 
in possession and that, therefore, garnishment will not lie. 


a | 


A large quantity of negotiable paper made in 
A Warning to » ° : 

Purchasers ot New York City is handled by note brokers 
Negotiable Paper. who distribute it to various firms and individ- 
uals in the smaller towns of the state. The 

purchasers of this paper rarely have first hand information in regard 
to the parties whose signatures appear thereon. They are satisfied 
to know that the paper bears two signatures one of which at least 
represents a corporation or individual financially good according to 
the rating given to the mercantile agencies. They frequently buy 
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the paper for less than its face value, feeling that they are making a 
good investment and that in case of default they will be able to col- 
lect from one of the parties. The transaction, however, does not 
always work out according to their expectations. 

For instance, it is the rule in New York that the accommodation 
maker of a note cannot be held liable by the purchaser who takes 
the note from the payee, paying less therefor than the face value, 
less the legal rate of discount. The reason for this is that in such 
case the note is tainted with usury. 

A few illustrative cases will make the matter clearer. If A gives 
his note for $100 to B, receiving from B an amount less than the face 
value less the legal rate of discount, the note is tainted with usury. 
If A gives his note for $100 to B, receiving therefor the full face 
value, and B sells the note to C at a discount greater than the legal 
rate, C may recover from A. As between B and C the transaction 
isa sale, notaloan. The fact that C does not pay full value for the 
note may in some cases render hin not a holder in due course, in 
which event he might not be able to recover from A if A happened 
to have a valid defense as against B. But the note in this case is 
not usurious. Now if A signed a note as accommodation maker, 
naming B as the payee, and B transfers the note to C at a discount 
greater than the legal rate, the ruling in New York is that the trans- 
action between B and C is a loan and not a mere sale of the paper. 
In this case A has a good defense when C brings action against him 
on the note. 

As a large portion of the negotiable paper, which is distributed 
to various investors by note brokers, is made in just this manner, 
the purchasers are running a considerable risk when they take the 
paper at a discount greater than the legal rate. For it seems that it 
does not make any difference that the purchaser did not know that 
the maker was an accommodation maker. If he took the paper at a 
discount greater than the legal rate he cannot recover from the maker 
irrespective of whether he had notice of the accommodation charac- 
ter of the maker. The thing that saves the purchaser in most in- 
stances is the inability of the maker to prove that the purchaser did 
not pay full value. 

This rule, it may be added,does not apply in most jurisdictions. 
The majority rule is to the effect that where A signs as accommoda- 
tion maker for B, the payee, C may recover from A even though he 
paid for the note a sum less than the face value, after deducting the 


legal rate of discount. 
9 


When Bill May The Negotiable Instruments Law states 
Be Treated as Note. that where the drawer and drawee of a bill 
are one and the same person, the holder 

may, at his option, treat it as a bill of exchange or as a promissory 
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note. Thus, ifa person draws a bill on himself, the holder need not 
present it for acceptance. He may go ahead and sue on it just as 
though it were in the form ofa promissory note. Ina recent Wash- 
ington case (see page 308) the drawer was the agent of the drawee. 
It was held that to all intents and purposes the drawer and drawee, 
being principal and agent, were one and the same person, and that 
the holder might treat the instrument as a promissory note. The 
holder could accordingly proceed against the drawee without alleg- 
ing a written acceptance. 
S33 


Verbal As a general thing, a certification of a check must 
Certification. bein writing. This is undoubtedly true in those 
states which have adopted the Negotiable Instru- 
ments Law. Texas is one of the states which has not yet adopted 
the statute, and in Texas a check may be verbally accepted. But a 
statement over the telephone, by a bank officer, that a check is all 
right if the signature is all right will not, in Texas, be construed to 
be acertification, where it does not appear that the check was taken 
on the faith of such statement. The case in which this conclusion 
was reached is that of Home National Bank v. First State Bank and 
Trust Co., which will be found on page 309 of this issue. ‘‘Itis one 
thing,” said the court, ‘‘ for a bank to say that a check is good, and 
quite another in legal effect to promise to pay it. It is this prom- 
ise that constitutes an acceptance and consequent liability.” 


Presentment for Payment A note cannot be presented for pay- 
by Telephone. ment by telephone. At least such a 
presentment is not good in the State 
of New York under the recent decision of the Court of Appeals in the 
case of Gilpin v. Savage, printed in fullinthisnumber. The purport 
of the decision is this: If the holder of a note, payable at the resi- 
dence of the maker, calls up the maker at his residence on the day 
of maturity, having the note in his hand at the time of calling up, 
and the maker himself tells the holder over the wire, that he cannot 
or will not pay the note, the indorsers on the note are discharged if 
the holder does nothing further. They are discharged for the reason 
that there has not been a sufficient presentment for payment. To 
hold them the holder must, even after he has been told by the maker 
that the note will not be paid, take or send the note to the maker's 
residence and there demand payment. 
This is an important decision: important to the business commun- 
ity in general, and particularly important to banks. It reverses a 
judgment by the Appellate Division of the Supreme Court, Fourth 
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Department. It need hardly be said that the Court of Appeals has 
given the question involved the consideration which it merits and 
that the court has good and sufficient reasons for the conclusion which 
it has reached. And yet we cannot refrain from taking issue on this 
question of presentment. Wedo not think that the Negotiable In- 
struments Law compels the conclusion reached by the Court. And we 
do think that a contrary holding would best subserve business and 
banking interests. 

The statute provides that ‘‘the instrument must be exhibited.”’ 
But this provision may be waived. It has been held, and is good law, 
thata demand without exhibition of the instrument is sufficient to hold 
an indorser where the maker does not request a view of the instru- 
ment, but refuses to pay on other grounds. The Court of Appeals 
admits that ‘‘it may not be necessary to actually produce the note, 
if the maker refuses to pay,” but says ‘‘ it must be there at the place 
for presentment, otherwise the presentment is insufficient.” Now 
when the holder calls up the maker on the telephone and requests 
payment of the note, the maker has the privilege of saying: ‘‘ Let 
me see the note; it is payable here at my residence and you will have 
to bring it up here.” If he doesn’t say something to that effect but 
states an inability or an unwillingness to pay we can conceive of no 
sound reason why the holder should be required to carry or send the 
note to the maker’s residence and demand payment all over again. 
The holder knows it won’t be paid. The maker knows it too and is 
probably not at all desirous of seeing the evidence of his debt. 

The court cites a case where a demand was made by mail and was 
held insufficient. There isno analogy. Where a demand is made by 
mail the maker has no opportunity of demanding inspection. He 
must either pay the note or dishonor it, without seeing it. Where 
the demand is made by telephone he can demand tosee the instrument. 
He can say that he will pay it at his residence, the place of payment, 
if itis brought thereand surrended. And if the holder does not then 
prepare to put the maker in physical possession of the note, there 
is no sufficient presentment. 

oie teow Geen Cane It is the boast of jurists that the law keeps 
With Modern Invention. pace with modern invention and progress. 
When a rule of law, which worked with 

adequate justice under a former condition of affairs, is found to be 
unsuitable by reason of changes which have come about, the courts 
will not hesitate to remodel the rule to fit the existing situation. 
Thus, at one time, the great highways by water were regarded as of 
such importance as to entitle those making use of them to superior 
rights over those using intersecting highways by land. Accordingly, 
bridges over navigable waters, when permitted at all, were required 
to be so constructed as to secure to vessels an uninterrupted passage, 
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and the travel and traffic by land was compelled to await the conve- 
nience of travel and traffic by water. 

But the rule had to yield tocircumstances. And later when rail- 
roads came into general use, and railroad bridges over navigable 
waters became common, the paramount rights asserted by owners of 
vessels were promptly denied, and it was laid down that vessels must 
submit to any inconvenience incident to allowing the public the 
benefit of the improved locomotion by land. Likewise when automo- 
biles began to appear upon the public highways it did not take the 
courts long to decide that their right there was as good as that of a 
pedestrian or a traveler by horse-drawn vehicle. 

Why should not the telephone be treated with similar liberality ? 
It has to a certain extent. In onecase it was said: ‘* The courts of 
justice do not ignore the great improvement in the means of inter- 
communication which the telephone has made. Wolfe v. Missouri 
Pacific Ry. Co. (Mo.) 11 S. W. Rep. 49. Telephone conversations 
are held admissible in evidence. Undoubtedly a contract may be 
made by telephone. They are made every day. Slanderous words 
spoken over the telephone would be as actionable as though the pub- 
lication was made by word of mouth direct. 

To our way of thinking there is every reason why a telephone 
presentment should be permissible. The Court of Appeals suggests 
that if a presentment by telephone is valid, a note payable in Buffalo 
might be presented from New York over the long distance. ‘*‘ Or, 
if that is to be deemed too great a distance,”’ says the Court, ‘‘ Where 
shall the line between a sufficient and insufficient demand and pre- 
sentment be drawn ?” 

Why draw any line? If the holder of an instrument payable in 
Buffalo, or in Chicago for that matter, waits until the day of maturity 
and then calls up the maker on the phone at the place of payment 
he runs a great risk, in addition to adopting an expensive method of 
making presentment. If the maker happens to be out, no one con- 
tends that thereisa sufficient presentment. If the maker is in and 
says: ‘‘ produce the note and I will pay it,” the holder has lost by 
his action, for he cannot comply with the maker’s request. But, if 


the maker says: ‘‘I don’t intend to meet the note, and I won't pay 
it,’ we think that the law ought to pronounce the transaction a valid 
presentment. 


The law does not require the doing of useless or futile things is a 
maxim which is usually expressed in Latin. It is strongly applicable 
to the present case. What can be more futile than going through 
ceremony of presentment by calling upon the maker in person after 
he has stated, by telephone, from the place where the instrument is 
payable, that he will not pay it? It cannot aid the indorser in any 
way and he is the party the law is seeking to protect in declaring the 
formalities with which presentment for payment must be made. 
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SUPERVISION OF BANKING IN NEW YORK. 


BY MAURICE L. MUHLEMAN, 
Author of “ A Plan for a Central Bank,” published by the Banxkine Law JouRNAL. 


HE banking laws of the State of New York andthe system of super- 
vision established thereunder, have for many years been regarded 
as models for other states; many of the commonwealths have com- 
plimented the Empire State, by copying, sometimes word for word, 

the statutory provisions and regulations which it has set up to safe- 
guard the interests of depositors and creditors as well as shareholders 
of its financial institutions. 

Inasmuch as the resources of the banking institutions of the several 
classes in New York State constitute over 29 per cent. of the total for 
the whole country, (amounting to over $6,000,000,000 against the aggre- 
gate of $16,400,000,000 for the 45 other states,) it is only fair that the pro- 
tection of those who have claims against these resources should be as- 
sured to the highest degree possible by adequate legislation and 
supervision. 

The recent suspension of three of these banking institutions in New 
York City.one of each of the three classes operating under the state laws 
and its supervision, caused a shock, not only because of the failures, but 
also, and more particularly, because the supervisory and protective 
functions of the state have proven inadequate for the purpose; the model 
system failed to stand the test. 

It has been suggested that, in the nature of things, New York City 
attracts the most capable men of all classes, including those with special 
talents for using other people’s money for their own purposes; that the 
Empire City furnishes the best field for the development and exploita- 
tion of the many schemes of financial geniuses with sinister designs. 
But for this very reason the measures calculated to protect bank depos- 
itors should be more carefully formulated and more rigidly executed 
there than in any other section of the country. 

In other words, the laws and regulations should be planned and car- 
ried into effect with the special object of checking the designs of the 
class of geniuses who are bent upon looting banks, and of their legal 
advisers whose chief business is to study, day and night, how they may 
circumvent the laws with impunity. 

It has become a classic phrase among a portion of the legal frater- 
nity, that the legislature could devise no statute through which they 
could not “‘ drive a coach and four;’’ and there may be more truth than 
poetry in the saying. In essence it presents a test of skill between 
those who make our laws and those who wish to breakthem. But there 
should be arrayed upon the side of the former, the executive officials 
animated by integrity of purpose, and the judiciary imbued with a full 
sense of the duty of interpreting the laws to attain the ends of justice 
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to all, particularly guarding the interests of those who are entirely in- 
nocent of wrongdoing, yet are exposed to injury through the machina- 
tions of the law-breakers. 

In the case in question there is a state bank which operated through 
a chain of branches, the dominating spirit in which was one of these 
geniuses, who at the same time controlled the destinies of a savings 
bank, and exercised very considerable influence in the affairs of a trust 
company. He was shrewd enough to keep away from national banks. 
With this combination of institutions he was excellently equipped for 
‘the execution of his plans, which were to use the deposits as far as nec- 
essary and possible to finance enterprises which could not obtain the 
required credit in other ways. 

He appeared never to be at a loss to devise methods to accomplish 
the ends in view; if he wished to obtain control of another financial in- 
stitution or another corporation, he could always use the resources of 
one or another of those in possession to do so. Of course every one of 
these had a board of directors or trustees; there appeared to be no 
difficulty in getting their approval to most of his methods, although 
some of his acts were done with total disregard of their opinions, if they 
had any. It is reported that some of the men occupying these fiduciary 
positions aver that they were under the hypnotic influence of the mas- 
ter genius; the plea is, however, negligible, since the law does not, so 
far as careful examination to date discloses, recognize hypnotism as a 
proper element to be employed in the conduct of the banking business. 

It may as well be squarely faced that the men occupying these posi- 
tions of trust and who permitted themselves to be used to further the 
arch-conspirator’s schemes, were either incompetent to administer such 
business, or, if competent, neglected their duties. It will not do to ex- 
cuse themselves by saying that they trusted the man who led them astray; 
they were themselves trustees, not for him but for a large number of 
trusting depositors. They violated the first principles of trusteeship by 
trusting their leader; the law does not contemplate such a construction 
of a trust obligation. The question now asked is whether the law con- 
templates that such views as to trusteeship are to be tolerated. 

Other factors are to be considered before entering upon a discussion 
of the state’s part in the miserable fiasco which has cast discredit upon 
its banking system. In the case of the Carnegie Trust Company a second 
financial genius enters the field; one who appeared to imagine himself 
a banker because he had considerable means, and an ambition to figure 
in high finance inthe metropolis. The trust company offered the oppor- 
tunity; having been a © lame duck’’ for some time past, its control was 
easily obtained; once obtained it was used to the utmost to advance plans 
of its new sponsors. It was not long before they found that they had 
purchased a © gold brick,’’ and many bushels of trouble. 


These sponsors performed one excellent service by eliminating the 
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‘“hypnotic’’ genius from the trust company’s affairs; whether other good 
work is to be credited to them is not.as yet quite clear. Certain it appears 
that while eliminating Robin from their company as detestable, the Rob- 
inesque methods which rendered him detestable were nevertheless con- 
tinued. Indeed they improved upon them. Not only did they use the 
assets of the company to advance their own plans, by placing question- 
able collaterals in the company’s vaults, but bv a masterly stroke of 
genius and with an audacity which must make Robin green with envy, 
they appear to have managed somehow to obtain the potential assistance 
of the funds of the treasury of New York City; the fact that many of the 
banking institutions which were at that time given large deposits of city 
moneys made considerable loans to the Carnegie Trust syndicate, can 
hardly be regarded a mere coincidence; a dozen or more of such trans- 
actions occurring coincidentally, force the inference, upon all but the 
untutored minds, that they were the sequences of a preconceived plan. 

It is indeed reported that the syndicate were able to momentarily in- 
voke the power of the state’s executive in an endeavor to alter the course 
of the examination of their operations then in progress by the district at- 
torney of New York County. Fortunately for the state and its executive 
the scheme, if it existed, was nipped in the bud by the press. 

It must not be supposed that such large transactions could be con- 
ducted by the master spirits in absolute secrecy: it is in fact to be as- 
sumed that some, at least, of the operations were known to some of the 
directors. To the extent that they were unknown to all, or at least a 
majority, of the directors, the indifference to the trust imposed upon them 
can be measured. If they knew nothing, then it would appear that their 
indifference was complete. If they knew the half, their indifference is 
to be measured by 50 per cent. 

It is frequently urged that directors are justified at times in hesita- 
ting to take a firm stand or drastic action in such cases, out of consider- 
ation for the outsiders whose interests are involved. Such action might, 
itis urged, precipitate failure when in fact the institution might be saved. 
Granted that such circumstances arise, requiring careful discrimination, 
there are in most such cases conditions which admit of no compromise 
and which require directors to insist upon immediate and unconditional 
rectification of errors or drastic action respecting those who committed 
the errors. Unfortunately the conditions are too often discovered when 
it is too late to save; and quite as often the conditions have involved di- 
rectors themselves so far as to appear to tie their hands. 

It is correct to assume that the banking institutions in question made 
reports of their condition periodically to the Banking Department of the 
state, and that these reports were published; also that they were exam- 
ined by the officials of the Banking Department at the usual intervals 
and presumably reportedin soundcondition. Yet they were not in sound 
condition; which fact would carry the implication that the state’s method 
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of supervision was incompetent to disclose unsoundness, or that the state, 
aware of the unsoundness, nevertheless led the public to believe that 
they were sound. Either conclusion compels the serious consideration 
of the efficacy of the state’s laws and supervision. It is up to the state 
to answer the question: What are you going to do about it? 

When this question is analyzed, others are logically suggested; such 
as these: Does supervision supervise? Does examination examine? 
Do directors direct? Is the law defective? Do the judges enforce the 
carrying out of the law? The answers to these questions are far from 
satisfying. The law unquestionably contemplates that directors shall 
direct; it is quite specific upon some points bearing upon their duties. 
Yet such has been the interpretation thereof that the Banking Depart- 
ment complains that directors may be negligent or morally culpable and 
still escape responsibility. 

The law also contemplates that an officer of a corporation shall not 
deposit its funds in a bank with an understanding that the bank shall 
make loans to him personally. Yet in a case of this character recently 
decided, the court held that such an *‘ understanding ’’ must be proven in 
a manner which, in the nature of the case, can probably never be done. 
The law is thus rendered null. 

It is occasionally stated by bankers that the state’s examinations 
are inefficient; that, apparently in order to save expense, the inspection 
of the institution is undertaken to be done in so short a time that it can 
not be adequately done. If that be the case the supposed supervision 
is necessarily defective. There is, however, reason to believe that an 
additional defect exists in the matter of judgment upon the value of se- 
curities and other assets, or the enforcement of the power to compel re- 
placement of poor securities by sound ones. Yet these assets constitute 
the keystone of the arch supporting the structure. 

The investigation of the operations of the syndicates is as yet incom- 
plete; but if reports thereof are correct, there appears to have been an 
extensive use of securities with inadequate (if any) market value. Con- 
fidence appears to have been placed in the circumstance that the men 
concerned were millionaires or reputed millionaires. Such confidence 
may be excusable if entertained by the general public; but in officials it 
is not. Their invariable rule should be: “Show us.’’ If confidence is 
to be placed in the millions the only course for officials as public trustees 
is to insist that the millions be placed in position to be absolutely avail- 
able to make good any deficiency. 

Possibly the district attorney may find that this has actually been 
done; that the depositors and innocent minority stockholders are actually 
protected from loss by the fact that the millionaires have been made re- 
sponsible by the state’s representatives in such a manner thatthe amounts 
required to liquidate in full may be forthcoming. If not, the moral 
responsibility for the losses that may be incurred will rest upon the state. 
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If its much-vaunted system of protection does not protect, even in the 
case of a savings bank, its responsibility for disaster should not be shirk- 
able: but of course it is. Under our present system of judicature the 
individual may be mulcted indefinitely by the state’s derelictions, with- 
out redress. 

It is therefore not surprising that there should be a demand for leg- 
islation to guarantee bank deposits. This demand is the logical sequence 
of the lack of adequate protection under the present system. Crude and 
inequitable as are the plans for state guarantee, they are the result of 
the conviction in the public mind that justice requires the state, when 
confessing its inability to so supervise the business of caring for the sav- 
ings of the people, to provide means to guarantee them against losses. 
Until the state can show better results than it has in the three cases un- 
der consideration, arguments against insurance of deposit plans are use- 
less. 

It is reported that the Governor of New York proposes, at an early 
date, to have the conditions discussed above reviewed in a manner that 
will bring about reforms. The sooner he gets at it the better. If he 
pursues a course in this particular, such as the best people of the state 
expect of him, as a business man, good results may follow. It is, how- 
ever, obvious that to meet those expectations, he must stand firmly 
against all the attempts which are usually made in such cases, to derive 
political advantage for such conditions. The people have a right to 
look for an absolutely non-partisan consideration of this purely business 
question; any other plan for its consideration will prove abortive and 
the Governor’s record will be correspondingly injured. 

The banking organizations of New York City, which form the Clear- 
ing-house Association, are not entirely content to await remedial action 
by the state. Reports are to the effect that some steps will be taken in 
the direction so often attempted heretofore, to bring the trust companies 
within the circle of influence of the Clearing-house. If the plan in- 
cludes a method by which the solvency of these companies may be as- 
sured in the same measure which applies to the members of the Associ- 
ation and the non-member banks that clear, its adoption will be a long 
step forward. The Association might go farther and do even better, by 
adopting the examining system in operation by the similar organiza- 
tions in Chicago and St. Louis. Even the first-mentioned step will, 
however, be of great help to the state, which appears to be sadly in need 
of such help. 








BRECKINRIDGE JONES ON THE ALDRICH PLAN. 


N the course of a discussion of Senator Aldrich’s plan for a central bank- 

| ing organization at the Bankers’ Club in St.Louis, Mr. Breckinridge 

Jones, President of the Mississippi Valley Trust Company, made 
several excellent points of criticism which are reproduced below: 

1. Establishing a bank is not among the enumerated powers of the 
Federal Government. But a National Currency was required; the 
Government found need for an acceptable fiscal agency; the consumable 
products of the country had to be moved from State to State and to for- 
eign countries; a legalized standard currency was required to facilitate 
such exchange, and there was a demand for an institution whose credit 
was broader than State lines. So, the Supreme Court, in the great case 
of McCulloch vs. Maryland, held that, when power is given to the Gov- 
ernment, there is implied the ordinary means of execution and the reason- 
able selection of means, and that a bank is a convenient, useful and es- 
sential instrument in the prosecution of the Government’s fiscal opera- 
tions. Under this implied power, Congress created the first and second 
United States Banks and passed the National Bank Act. So as far as 
the Courts have yet decided, this implied power, as far as the subject 
under immediate discussion is concerned, has been applied only to the 
business of banking. In considering the Aldrich plan, this should be 
kept in mind. 

Respecting the effect upon trust companies, Mr. Jones said: 

2. One provision of the Aldrich Plan provides for a class of National 
Banks, which shall be in effect National Trust Companies, “ to exercise 
all the functions and have all the privileges * * * which are given to 
Trust Companies by the laws of the various States.’’ Under the laws of 
Missouri, and in many other States, no non-resident can act as executor; 
and, except under a special statute such as that concerning Trust Com- 
panies, no corporation can act as trustee or excutor. It is submitted 
that, so far as any Court has yet decided, the Federal Government has no 
power to charter a federal corporation with such powers. They are not 
incidents of banking, and I do not believe Congress has the power to 
confer them on a National Bank. 

Referring to recommendations made by Secretaries of the Treasury, 
he said: 


The Secretary’s argument seemed to be that, because Trust Com- 
panies are large, and some have become “‘ national in character,’’ that 
is, do business ‘‘ among the States,’’ therefore the Government should 
grant charters to and have supervision over large Trust Companies in 
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large cities. Why Trust Companies any more than any other corpora- 
tion making or dealing in articles of general necessity or utility ? 

If there is set the precedent of the Federal incorporation of Trust Com- 
panies because they are large, it will likely be followed as to the other 
classes of large corporations doing an interstate business. The incarna- 
tion of the resulting aggregate power in the general government would 
be bitterly resented by the people. The tendency would be to organize 
the strong corporations and wealth of the country for the control of the 
Government. This would result in an opposing organization of the mas- 
ses. The corporations are localized and responsible to sensitive public 
judgment of the communities giving them life. Under the present sys- 
tem, admitting its many deficiencies, there is protection for the people 
against the evils of no local responsibility for large corporations, and pro- 
tection tor the corporations, as representing general business interests, 
against the disastrous results of a general engagement under suddenly 
inflamed national popular sentiment. 

The enactment of a Federal law authorizing the incorporation of the 
various large corporations would, I believe, in the eyes of the people, be 
taken as an insidious encroachment on the sovereignty of the States. 

Viewed from the standpoint of Trust Companies, there is great de- 
sire for any kind of supervision that will lead to better management, and 
give the companies a higher degree of public confidence. 

But even if National trust companies were authorized, as under the 
Aldrich Plan, I do not see how they could take advantage of many of 
the very important benefits that would accrue to a commercial National 
Bank under that plan, for the very evident reason that, as a general pro- 
position, the assets of the Trust Companies are not suited to the discount- 
ing features of the plan. The opportunity for discounting, as covered 
by the Aldrich Plan, relates to notes and acceptances *‘ that arise out of 
commercial transactions’’ and mature within not to exceed three or four 
mouths in any case. 

It is well to draw your attention to the fact that, after the Aldrich 
Plan was submitted, the National Monetary Conference, at Washington, 
on the 18th of January, passed formal resolutions recommending that the 
stock of the Reserve Association should be owned by incorporated bank- 
ing institutions, including Trust Companies, whether under National or 
State charter, willing to assume equal duties as a basis for equal privi- 
leges. These resolutions were practically those presented by the Cham- 
ber of Commerce, the Produce Exchange and the Merchants’ Association , 
of New YorkCity. Thus, before the Plan was cold from Senator Aldrich’s 
hands, leading commercial organizations in the metropolis of the country 
were calling attention to the fact that it would not be wise to limit the 
benefits of the Reserve Association to only National Banks, of one kind 
or another. 

It has been reported in the daily papers that one of the purposes of the 
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Plan was to force the State Banks and Trust Companies into the National 
System. Recalling the history of the great upheavals of public sentiment 
and bitter National contests over the first and second United States Banks, 
and realizing the special adaptability of the State Banks and Trust Com- 
panies to the local needs of the different States and communities, I be- 
lieve the time is far distant when the American people will passa bill by 
which they will intentionally concentrate the banking resources of the 
country into corporations that are subject to the examination and super- 
vision of Federal officials and not subject to State Laws. 

If the Plan can be changed so as to permit State Banks and Trust 
Companies, limited only to proper and necessary restrictions, to become 
stockholders in the Reserve Association of America and share in the re- 
sulting benefits the same as National Banks, much opposition would be 
avoided and the number and strength of the supporters of the Plan would 
be multiplied. 

Under the Aldrich Plan, 11,319 State Banks and 1,079 Trust Com- 
panies (as of April 28, 1909), a total of 12,398 institutions would be de- 
prived of its benefits unless they should nationalize. 

On April 28, 1909, there were only 6,893 National Banks. Thusin 
order for all the banks and trust companies in the United States to avail 
themselves of the Aldrich Plan as proposed, State Banks and Trust 
Companies, in number nearly double the present entire number of Na- 
tional Banks, would have to abandon their State charters and come 
under the Federal law. 

As under the present law a bank must have $25,000 capital to nation- 
alize, the Plan as proposed leaves out a great number of institutions of 
decided usefulness to small agricultural communities. The following 
table as to State Banks is instructive: 

Banks Or Less Tuan $25,000 Caprrat By States: 
New England pe eae Mare lat a! ae. on oP oe None 
I eae Ws Mies Be, rads GE a AY 36 
0 Ee ee ee 
Oe ee ee ee ee ee ee ee 1596 
Western Se wee ee ee ee ee ee ee 2255 
Pacific oe wee Be. a Pw ce Geylapod 205 

These tables show that the advantages of the Aldrich Plan would 
not be open to a large number of banks in the Southern and Western 
States. Many of the people in those States will oppose the Plan as sub- 
mitted because they will think that the Plan is unduly favorable to the 
Eastern States. 

As to the currency provisions of the plan he said: 

3. A special point to which it seems attention is due is in the provi- 
sions, which limit the amount of notes that can be issued by the Reserve 
Association to the amount of National bank notes out standing at the 
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organization of the Reserve Association; that is, such is the limit with- 
out paying a heavy tax. The same section provides that for the next 
$100,000,000 in addition to the above, there shall be a tax of 3 per cent; 
for the following $100,000,000 4 per cent.; for the following $100,000,000 
5 per cent., and thereafter 6 per cent. 

In 1900 the National bank notes outstanding were $331,000,000; in 
1905, $524,000,000; and on October 31, last, $724,000,000; showing a 
growth in ten years of about $393,000,000. 

The growth of the country has made a demand for this additional 
amount of $393,000,000 of National bank notes in ten years, and yet 
it appears from the face of the Aldrich Plan that there is no flexibility 
left in the amount of notes that can be issued by the Reserve Associa- 
tion, except by atax that would only be paid in times of great emergency. 

4. Again, the Aldrich Plan apparently makes no provision for ever 
retiring the $346,000,000 of greenbacks. They have been such a bone 
of contention that itseems a comprehensive currency scheme should make 
some provision for getting rid of them. 

5. Again,the Aldrich Plan provides that all note issues of the Reserve 
Association must be covered to the extent of at least one-third by gold or 
other lawful money, and the remaining portion by bonds of the United 
States or bankable commercial paper as therein defined, or both. The 
amount of gold certificates now outstanding is about $849,000,000, and 
there is 100 cents of gold behind each dollar of them. If one-third of 
gold is sufficient for the note issues of the Reserve Association, why should 
not the gold certificates be retired so that this $849,000,000 gold might 
serve as a reserve, along with other proper security, for a larger amount 
of circulation than is now outstanding against it? Why should we have 
as a permanent feature of our currency system greenbacks, with .no 
gold reserve; Reserve Association notes, with only 33%3 per cent. of 
gold reserve, in addition to other security; gold notes with 100 per cent. 
of gold behind them; and silver certificates based on 100 per cent. silver 
reserve ? 

Mr. Jones has apparently forgotten the $150,000,000 gold reserve be- 
hind the greenbacks. 

He concluded his address thus: 

The above comments are offered as an incentive to discussion so nec- 
essary to an aroused public sentiment, or to afford those familiar with 
what would be the practical working of the Plan, an occasion to give 
satisfactory explanations. 

The defects of our present system are so apparent, and the desirabil- 
ity of a comprehensive plan of remedying them so evident, that it is 
hoped the general features of the Plan proposed by Senator Aldrich will 
be rounded into shape and be made into a law. 








THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS. 
(These articles were commenced in the July, 1909, issue.) 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


IV. NEGOTIATION. 
1. /nrdorsement of instrument pavable to bearer. 
2. Instruments payable to two or more persons. 
3. Instrument pavable to person as cashier. 


1. Jrdorsement of instrument payable to bearer.—A blank indorsement 
makes the instrument so indorsed transferable by delivery, without the 
holder’s indorsement. After an instrument is once indorsed in blank, a 
subsequent indorsement to a particular person, or order, does not limit 
its transferability. The instrument may, notwithstanding the special 
indorsement, still be transferred by delivery without the indorsement of 
the holder. Probably the earliest case in which this rule was applied 
was that of Smith v. Clarke, Peake’s Rep., p. 225, a decision by the Court 
of King’s Bench, in the reign of George III., about the year 1794. In 
that case a bill was indorsed in blank by the payee, and, after some other 
indorsement, it was indorsed to one Jackson or order. Jackson trans- 
ferred the bill by delivery, merely, without the formality of an indorse- 
ment. The transferee struck out all indorsements but the first and sued 
the payee on his blank indorsement.- It was held that he could recover. 

The decision was rendered by Lord Kenyon, and he gives his reasons 
for the conclusion which he reached. He said that the doctrine conten- 
ded for by the defendant’s counsel, namely, that the special indorsement 
had restrained the negotiability of the bill, was not supported by any 
case, and that its recognition would clog the circulation of negotiable 
instruments; that when he, to whose order a negotiable instrument is 
payable, sends it forth into the world with a blank indorsement, he means 
that it should have a general circulation, and that any person into whose 
hands it might come, in good faith, might, by proving the handwriting 
of the indorser in blank, entitle himself to sue: that, as this gave him 
title, he might strike out the names of all the intermediate indorsers, 
whether the indorsements to them were special or not. 

Fifty years after this decision the Supreme Court of Pennsylvania, 
referring to it in the case of Mitchell v. Fuller, 15 Pa. St. 268, said: 
‘“ Since Smith v. Clarke the law has been considered settled; and it would 
be dangerous now to disturb it. I know of no case where it has even 
been questioned.’’ 


This rule, that where an instrument is once indorsed in blank, sub- 
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sequent holders cannot control its circulation, is embodied in the Nego- 
tiable Instruments Law. (Section 70 of the New York Statute.) The 
provision is in these words: ‘‘ Where an instrument, payable to bearer, 
is indorsed specially, it may nevertheless be further negotiated by deliv- 
ery.’’ And this further provision is added: “ but the person indorsing 
specially is liable as indorser to only such holders as make title through 
his indorsement.’’ We do not find that this section has been construed 
in any of the recent decisions of the courts, probably for the reason that 
its meaning is so clear, and its doctrine so firmly established, that con- 
struction has been unnecessary. 

2. J/nstruments payable to two or more persons.—Negotiable instruments 
are sometimes made payable totwo or more persons. The general rule 
in such case is that, in order to transfer title all must indorse, unless the 
parties happen to be partners, in which event one partner has implied 
authority toindorse for the others. One of several payees may, of course, 
indorse for all where he has express authority. 

In Kaufman v. State Savings Bank, Mich., 114 N. W. Rep. 863, the 
following facts appeared: A husband received from two insurance com- 
panies a check and a draft, in payment of a loss by fire of property be- 
longing to the wife, under policies which, for some reason, were issued 
in the husband’s name. In each instance the instrument was made pay- 
able to the order of the husband and wife. The husband, without de- 
livering the instruments to his wife, and without her authority, indorsed 
the instruments to the defendant bank, signing her name and his own. 
The bank, on receipt of the money, turned it over tothe husband. The 
wife brought an action against the bank for the wrongful taking posses- 
sion of, and conversion of, the check and draft. 

For the defendant it was urged that, under the rule permitting a debt 
to two jointly to be paid to either, the bank was protected in paying the 
money to the husband. It was contended that the owner of commercial 
paper is entitled to demand and receive payment, even in the absence of 
any indorsement at all, and from this it was reasoned that the indorse- 
ment by the husband had no other effect than to enable him to receive 
payment through the instrumentality of the defendant bank. In the 
opinion of the court this was not the transaction. What did happen was 
that the husband transferred the paper on forged indorsements. 

The controlling rule was thus stated: ‘If several persons, not part- 
ners, are payees or indorsees of a biJl or note, it must be indorsed by all of 
them. Either one of the joint payees may authorize the others to indorse 
for him, and an assignment of his interest in the paper from one to the 
other carries with it such authority; but there is no presumption of law 
that one may indorse for the other. The same rule was laid down in 
Wood v. Wood, 16 N. J. Law, 428, and we have been unable to find any 
case which makes for the contrary rule. This is not the case of receiv- 
ing payment from the maker by one of two joint payees. It is anattempt 
to transfer title in one case, and create an agency in the other; and, as 
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we have seen, this cannot be done except by indorsement of all to whose 
order the instrument is made payable. It will, of course, be understood 
that this is subject to the rule that under the implied authority of one 
partner he may indorse for his copartner.’’ 

In the case of Wood v. Wood, above referred to, which was decided 
in 1838, a note, payable to Farnam and Rogers, was indorsed by Farnam 
for himself and as attorney in fact for Rogers. The holder produced no 
evidence of partnership between Farnam and Rogers, nor of any author- 
ity on the part of Farnam to indorse for Rogers. In holding that there 
could be no recovery under such circumstances the court said: “* I cannot 
perceive why one of several joint owners of a note or other security for 
money should be able by his own act te pass it away, any more than that 
one of the joint owners of a horse or other chattel should be able to sell 
and dispose of it, without the concurrence of his co-tenants, yet to my 
surprise, it is gravely insisted by the plaintiff's counsel that the former 
may be done, though he admits that the latter cannot.’’ 

This rule is expressed in the following words in the Negotiable In- 
struments Law. (Section 71 of the New York Act.) ‘* Where an in- 
strument is payable to the order of two or more payees or indorsees who 
are not partners, all must indorse, unless the one indorsing has author- 
ity to indorse for the others.”’ 

Where one of two payees indorses an instrument for both his act, 
though unauthorized, may be subsequently ratified by the other payee. 
Allen v.Corn Exchange Bank, 87 N.Y. App. Div. 335. It there appeared 
that two brothers, Charles and Aaron, were owners, as tenants in com- 
mon, of certain real property. The property was sold and Aaron com- 
mitted the entire details of the sale to his brother Charles. The purchaser 
mailed checks in payment for the property to Charles, the checks being 
payable to both brothers. Charles indorsed both names and deposited 
the checks in his bank. More than four years after the payment of the 
last check, and after the death of Charles, Aaron began an action against 
the bank to recover one-half of the proceeds of the checks. On the trial 
it was held that the bank was liable. The jury was not permitted to 
consider the question whether the acts of Charles had been ratified by 
Aaron, but was confined to the consideration of the question whether 
authority to indorse had been conferred upon Charles. The jury came 
to the conclusion that Charles had no authority to indorse, and accord- 
ingly returned a verdict against the bank. 

This verdict was reversed on appeal, where it was held that the ques- 
tion of ratification should have been submitted to the jury. 

‘We think,’’ said the Court, “‘the inquiry was not properly limited 
to the single subject of authority conferred to indorse checks as an iso- 
lated act. Ifthe plaintiff, with full knowledge that his brother had re- 
ceived the remittances and of the manner in which these remittances 
were made, rested supinely for years without objecting to the course 
pursued with respect to them, the jury might well have been justified in 
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finding that he acquiesced in all his brother had done with respect to 
them, and that he was content with the existing condition of the matter, 
although authority to indorse the checks had not been given. There 
was enough in the proofs to require the submission of this subject to the 
jury.’’ 

Ratification, it may be mentioned, means the adoption of an unauth- 
orized act, and acquiescence, although it may not in itself be ratification, 
is nevertheless evidence of it. 

3. Jnstrument pavable to person as cashier.—There are old cases hold- 
ing that a note made payable toa person as cashier, or other officer of 
a bank, must be indorsed by the payee before the bank could sue on it 
in itsown name. Bank of United States v. Lyman, 20 Vt. 666; Horah 
v. Long, 4 Dev. & B. 274. But these authorities have been overthrown 
and the consensus of opinion is that a bill or note, payable to a person, 
as an officer of a bank, is the property of the bank and can be sued on by 
the bank without the payee's indorsement, and where the officer, to whose 
order the instrument is payable, indorses it, the bank is bound. Where, 
for instance a note is payable to “‘ A, cashier of B Bank,’’ and A in- 
dorses it to a holder for value, the situation is the same as though the 
note had been made payable to the bank and indorsed in the bank’s 
name by A, as cashier. 

It is provided in the Negotiable Instruments Law, (section 72 of the 
New York Act): ‘‘ Where an instrument is drawn or indorsed to a per- 
son as cashier or other fiscal officer of a bank or corporation, it is deemed 
prima facie to be payable to the bank or corporation of which he is such 
officer; and may be negotiated by either the indorsement of the bank 
or corporation, or the indorsement of the officer.’’ 

The cases which applied this rule prior to the adoption of the Nego- 
tiable Instruments Law involved, as a general thing, instruments paya- 
ble tocashiers of banks. The commissioners deemed it wise to extend 
the rule to all fiscal officers of corporations. Mr. Crawford, in his work 
on Negotiable Instruments, page 46, says: “‘Under this provision an 
indorsement to the treasurer of a savings bank would make the paper 
payable tothe bank. Soof an indorsement to the secretary of a trust 
company.’’ 

Where a note is made payable to the order of the cashier of a bank, 
the bank may sue on the note, though it is not indorsed by the cashier. 
First National Bank of Hancock v. Johnson, 133 Mich. 700. The note 
in question was payable “‘to the order of William Condon, cashier, at 
First National Bank, Hancock, Michigan.’’ It was objected that the 
bank, not having had the note indorsed by its cashier, could not sue on 
itin itsown name. This objection was held not good under the author- 
ity of Garten v. Union City National Bank. In that case an action was 
brought on a note payable to “‘C. T. Allen, Cashier, or order.’ The 
action was brought by the bank of which Allen was cashier, and it ap- 
peared that the note had not been indorsed by Allen. The Court said : 
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‘“No indorsement was necessary. The instrument plainly indicated 
that it was made to Allen, not as an individual, but as a bank officer, 
and that it was a contract with the bank.’’ 

In Lookout Bank v. Aull, 93 Tenn. 645, the action, which was brought 
by the bank, was against the sureties of a note, payable to the order of 
‘J. O. Rice, Cashier.’’ This note, it was held, was the property of 
the bank and the indorsement of Rice was unnecessary to enable the 
bank to maintain the suit. 

Where a note was payable to a bank, of which P. H. Folger was 
cashier, an indorsement *‘ P. H. Folger, Cashier,’’ was held sufficient. 
‘“ We think,’’ said the court, ‘‘ the indorsement by the cashier in his 
official capacity sufficiently shows that the indorsement was made in be- 
half of the bank, and if that is not sufficiently certain, the plaintiffs 
have the right now to prefix the name of the corporation.’’ 

When an instrument is payable to a person as cashier, and indorsed 
by him in that capacity, the holder may proceed against the bank as 
though the instrument had been made payable to, and indorsed by, the 
bank. Johnson v. Buffalo Center State Bank, Iowa, 112 N. W. Rep. 
165. This was an action upon a certificate of deposit issued by the Clay 
County Bank of Felton, Minn., to ‘‘E. E. Secor, Cashier,’’ and by his 
indorsement, transferred to the State Bank of Dows. That bank in- 
dorsed it to Johnson, the plaintiff. It was alleged that Secor, to whom 
the certificate was issued and by whom it was indorsed, was the cashier 
of the bank, and acting in that capacity, when he transferred the cer- 
tificate. The defendant bank admitted that Secor was its cashier, but 
alleged that the Clay County Bank, which issued the certificate, was a 
partnership, in which Secor was a partner, and that the certificate was 
used by him for his own personal benefit and not for the benefit of the 
defendant bank, which received nothing whatever out of the transaction. 

It was held that under the section of the Negotiable Instruments Law 
the relations of the parties were not different from what they would have 
been had the certificate of deposit been issued to the defendant bank 
and indorsed in its name by Secor, acting as its cashier. The plaintiff 
was an innocent holder and he was not charged with notice of the deal- 
ings between Secor and the bank which he represented and in the inter- 
est of which he appeared to act. The defendant bank was held liable 
on the indorsement. 

In the case of Bank of the State of New York v. The Muskingum 
Branch of the Bank ot the State of Ohio, 29 N. Y. 619, a bill was drawn 
to the order of ‘‘ D. C. Converse, Esq., Cashier.’ Converse was cash- 
ier of the defendant, the Muskingum Bank. He indorsed the bill and 
sent it to a trust company in New York for collection. Before the bill 
matured it was transferred to the plaintiff as collateral for aloan. The 
question was whether the indorsement was that of the Muskingum Bank, 
or of Converse individually. It was held that the indorsement was offi- 
cial and that the plaintiff could recover. 
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This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 





TELEPHONE PRESENTMENT INSUFFICIENT TO HOLD 
INDORSER. 





Gilpin v. Savage, New York Court of Appeals, March 3,1911. New York Law Journal, March 16, 1911. 





It is not a sufficient presentment of a note, payable at the maker’s residence, 
for the cashier of the bank which holds the note to call up the maker at his residence 
on the day of maturity and demand payment. An indorser cannot be charged upon 
such a presentment. 


Appeal from a judgment of the Appellate Division, Fourth De- 
partment, affirming a judgment of the Trial Term. 


Cutten, Ch. J. The action is brought against the indorser of a 
promissory note made payable at a particular place designated by 
street and number, which was the residence of the maker. The only 
question in the case is whether the presentment to the maker was 
sufficient to charge the indorser. At the maturity of the note it was 
in the hands of the Columbia National Bank, which was located about 
two miles from the maker’s residence, in Buffalo. After some delays 
the cashier of the bank succeeded in calling up the maker at his place 
of residence. He stated to him that the bank held the note, and the 
further conversation between the parties we will assume to be suffi- 
cient to establish a demand for its payment and refusal or statement 
of inability on the part of the maker to comply with the demand. 
The cashier had the note in his possession when the demand was 
made, and the maker made no request to see it or for its prcduction, 
but stated he would call at the bank, which he did a short time sub- 
sequently ; what then transpired between the parties does not ap- 
pear. By section 116 of the Negotiable Instruments Law an indorser 
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engages that on due presentment a note or bill will be paid, and that 
if it be dishonored and if the necessary proceedings on dishonor be 
duly taken he will pay the amount thereof to the holder. By section 
130 presentment for payment is necessary in order to charge the in- 
dorser. By section 132 presentment to be sufficient must be made 
at a proper place as defined in the act, and by section 133 present- 
ment is made at a proper place where a place of payment is specified 
in the instrument and it is there presented. These statutory provi- 
sions seems to be a mere re-enactment of the common law as it has 
hitherto obtained in this State, with the possible exception that they 
may have altered the rule that where no possible damage could occur 
to the indorser by the failure to make proper presentment he was not 
discharged by such failure, which exception, however, was of the 
most limited character, mere insolvency of a party primarily liable 
on the instrument not being sufficient to create it (Smith v. Miller, 
52 N. Y. 545). It seems to us entirely clear that no proper present- 
ment of the note was made. Presentment of a note and demand of 
payment must be made by actual exhibition of the instrument itself, 
or, at least, the demand should be accompanied by some clear indi- 
cation that the instrument is at hand, ready to be delivered, and such 
must really be the case (Daniel on Negotiable Instruments, § 654). 
While it may not be necessary to actually produce the note if the 
maker refuses to pay it, it must be there at the place for presentment, 
otherwise the presentment is insufficient (Story on Promissory Notes, 
sec. 213; Freeman v. Boynton, 7 Mass. 483; Woodbridge v. Brigham, 
13 Mass., 556). 

The reasoning of Chief Judge Ruger in the case of Parker v. Stroud 
(98 N. Y. 379) clearly points out the reason for the rule. The action 
was against the indorser of a demand note who pleaded the Statute 
of Limitations, relying upon a demand for payment made on the 
maker by mail. It was held the demand was insufficient to set the 
statute running. It was said: ‘‘A demand of payment, at the place 
named, is an essential part of the contract so far as the indorser is 
concerned, and no right of action accrues to the holder until ‘after 
demand has been made in strict compliance with the terms of the 
contract and due notice given of the default.’ * * It is essential to 
the validity of a demand that it shall be made by a person authorized 
to receive payment and deliver the instrument upon which it is found- 
ed, and the person upon whom it is made must then be afforded an 
opportunity, by immediate payment or performance, to protect him- 
self from the consequences of a breach of contract” (p. 384). 

So necessary is it that the demand be made at the place specified 
in the instrument in order that the indorser may be charged that the 
addition to a promissory note payable generally cf words specifying 
a particular place of payment is held to be a material alteration of a 
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contract which of itself discharges the indorser (Woodworth v. Pres't, 
etc., Bank of America, 19 Johns., 391). 

The counsel for respondent seeks to sustain the judgment below 
on two propositions: First, that a demand over the telephone on the 
maker at the place specified in the note is the same as a demand at 
that place by ordinary speech; second, that the possession of the note 
by the cashier was sufficient to make the demand a proper one. The 
truth of the first proposition as a general rule may be conceded, but 
the argument ignores the fact that a valid presentment, as hitherto 
pointed out, consists of something more than mere demand. It re- 
quires personal attendance at the place of demand with the note, in 
readiness to exhibit it if required and to receive payment and sur- 
render it if the debtor is willing to pay. The counsel cites several 
cases in which it is said that the possession of the instrument by the 
person making the demand is sufficient, although it is not actually 
exhibited. These statements were entirely accurate when made be- 
fore the general use of the telephone. When demand is made by 
ordinary human vocal power, unaided by mechanical device, it is 
plain that the person making the demand is necessarily present at 
the place at which the demand is made, and if the instrument is in 
his possession the presence of the instrument is equally clear. The 
statement if now inaccurate is so by the use of the telephone. If the 
theory on which the decisions of the courts below have proceeded is 
to prevail it is difficult to see why a valid presentment of a note pay- 
ablein Buffalo might not be made over the telephone from New York, 
or if that is to be deemed too great a distance, where shall the line 
between a sufficient and insufficient demand and presentment be 
drawn? Will a demand for payment of an instrument payable in 
Buffalo be good if made at Batavia and bad if made at Rochester? 

The judgment appealed from should be reversed and new trial 
ordered, costs to abide the event. Judgment reversed, etc. 





FORGED BILL OF LADING ATTACHED TO DRAFT. 





Springs v. Hanover National Bank, New York Supreme Court, Trial Term, February 1, 1911. 
127 N. Y. Supp. 178. 


Where the drawee of a draft, to which is attached a bill of lading, pays it tothe 
bank, to which it is forwarded for collection, he cannot, upon discovering that the 
bill of lading is forged, recover the money paid to the bank on the ground that the 
money was paid under a mistake of fact. 





Action by Richard A. Springs and others against the Hanover Na- 
tional Bank of the City of New York. On motion to set aside a ver- 
dict for plaintiffs and grant a new trial. Motion granted. 

Newsurcer, J. Knight, Yancey & Co. werea firm of cotton deal- 
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ers carrying on quite an extensive%business at Decatur, Ala., and 
until April, 1910, when they went into bankruptcy, bore a good rep- 
utation and stood highinthecommunity. The plaintiffs are engaged 
in the buying and selling of cotton in New York. The defendant is 
incorporated under the national bank act, and is carrying on busi- 
ness in this city. The First National Bank of Decatur, Ala., is lo- 
cated at that place. Knight, Yancey & Co. did business with the 
First National Bank of Decatur for many years; the transactions 
consisting of the discounting of drafts, with and without bills of 
lading, and amounting to millions of dollars. They had also done 
some business with plaintiffs. In January, 1910, Knight, Yancey & 
Co. had some correspondence with plaintiffs as to the terms upon 
which they could handle cotton shipped to them in New York. On 
March 29, 1910, the following telegrams were exchanged: 

‘*Exhibit A. Birmingham, Ala., 29. Springs & Co., N. Y.: We are consign- 
ing you some spots for delivery. Please advise shipping and drawing instructions. 
K., ¥.& Co. 

‘* Exhibit B. March 29, 1910. Knight, Yancey & Co., Birmingham. Ala.: Ship 
as you think best. You may draw relics (85) per cent. on value you insure until 
warehoused. Springs & Co. 

‘‘Exhibit C. Birmingham, Ala., March 29. Springs & Co.,N. Y.C.: Have 
shipped you to-day six hundred bales care Independent Stores, drew thirty-nine 
thousand. K., Y. & Co.” 

On March 29, 1910, Knight, Yancey & Co. presented to the Deca- 
tur Bank their draft in the following form: 

‘* Exhibit 1. March 29, 1910, 19...No. 4059. Knight, Yancey & Co. Cotton. 
Decatur, Ala. 205A. Pay tothe order of W. B. Shackelford, cashier, $39,000 (thirty- 
nine thousand dollars) for value received and charge same to account of Knight, 
Yancey & Co. To Springs & Co., New York, N. Y.” 

They presented with the draft what purported to be bills of lading 
and certificates of insurance for 600 bales of cotton. This draft was 
discounted by the Decatur Bank and credited to the account of 
Knight, Yancey & Co., less the usual charges, and the proceeds were 
checked out by them the same day. On the same day the Decatur 
Bank indorsed the draft ‘‘ Pay to the order of Hanover National 
Bank, New York, N. Y. (All prior indorsements guaranteed.) The 
First National Bank, Decatur, Ala. W. B. Shackelford, cashier,” 
and mailed it to the defendant inclosed in a printed form ‘‘ for col- 
lection and credit,” and the only reference to the bills of lading be- 
ing, “P. A.,” meaning papers attached. This letter, with inclos- 
ures, was received by defendant on March 31, 1910. The draft with 
the papers attached was sent by messenger in the usual way to the 
plaintiffs for payment. Upon presentation to the plaintiffs and after 
an examination by them of the papers, which appeared to be in prop- 
er form, and in accordance with the telegrams that had passed be- 
tween them and Knight, Yancey & Co., plaintiffs gave their check 
for $39,000 to the messenger of the defendant. This amount was 
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credited by the defendant upon its books to the Decatur Bank on 
March 3l1st, and drawn out in the ordinary course of business by the 
Decatur Bank by April 4, 1910. The draft contained no reference 
to the bills of lading or certificates of insurance, and neither the De- 
catur Bank nor defendant indorsed either the bills of lading or cer- 
tificate of insurance. On the 13th day of May, 1910, the plaintiffs 
informed the defendant that they had not received the cotton and 
demanded repayment of the $39,000, stating that they believed the 
bills of lading to be forgeries. This demand was subsequently re- 
peated, and the papers were tendered by plaintiffs to the defendant 
but payment refused. There is no dispute that the signatures on the 
bills of lading are forgeries, and that no cotton as described was re- 
ceived by the respective railroads. The testimony of plaintiffs’ wit- 
nesses was in effect that in paying the draft they relied on all the 
papers, believing the bills of lading to be genuine and valid, and 
that they would not have paid the draft if the bills of lading had not 
been attached. There is no question that the draft itself was genu- 
ine and the amount correct, and that plaintiffs intended to accept 
and pay such a draft; the plaintiffs’ witness, Accosta, stating that 
the collateral, namely, the cotton, was sufficient to cover the amount 
of the draft. It is not claimed that either the Decatur Bank or the 
defendant had any knowledge that the bills of lading were forgeries, 
nor any dispute that the Decatur Bank and the defendant were hold- 
ers in good faith and for value. This action is not brought on the 
draft, the bills of lading, or the certificates of insurance, but is 
brought to recover money paid by mistake of facts on the part of 
plaintiffs when they paid the same. At the trial both parties moved 
for a direction of verdict, and the court granted the plaintiffs’ motion 
and directed a verdict for $39,910. Exceptions were duly taken by 
the defendant, and the motion for a new trial upon all the grounds 
stated in section 999 of the Code of Civil Procedure is now enter- 
tained. 

It is apparent that the only mistake of fact involved in this case 
is that both banks and the plaintiffs believed that the bills of lading 
accompanying the draft for $39,000 represented actual cotton; where- 
as, they were forged. In 2 Daniel, Negotiable Instruments, § 1734d, 
it is said : 

‘‘It is not the duty of a party discounting a bill of exchange to inquire into the 
genuineness of a bill of lading accompanying it in order to hold another bound by 
a letter of credit which authorizes the bill of exchange to be drawn upon the letter 
writer provided it be accompanied by the bill of lading, and if the letter writer pay 
the bill of exchange and afterward discovers that the bill of lading is forged he can- 
not recover back the money on the ground of mistake of fact. And the acceptor of 
a bill of exchange discounted by a bank, with a bill of lading attached which the ac- 


ceptor and the bank regarded as genuine at the time of acceptance, but which wasin 
fact a forgery, has been held bound to pay the bill at maturity.” 


The plaintiffs rely upon the well-settled rule in this state that a 
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party is entitled to recover back moneys paid upon forged drafts or 
bills, but none of the cases cited can be applied to this case. It would 
appear, however, that the decisions of the English courts and the 
Supreme Court of the United States have uniformly held that money 
paid upon a draft properly drawn, but accompanied by forged bills 
of lading, when paid by the drawee cannot be recovered back. In 
Robinson v. Reynolds, 2 Q. B., Adolphus & Ellis, N. S., 196, decided 
by the Exchequer Chamber in 1841, a man named Keegan discounted 
a draft with what purported to be bills of lading attached at Rey- 
nolds’ bank, which sent the draft to Robinson with the bills of lading 
attached which it had indorsed. Robinson accepted the draft in 
ignorance of the fact that the bills of lading were spurious. Rey- 
nolds’ bank brought suit to compel payment of the acceptance, and 
Robinson defended on the ground that the acceptance was made 
under a mistake into which he had been led by the conduct of the 
bank. A verdict in favor of Robinson was set aside by the Court of 
Queens Bench and an appeal was then taken to the Exchequer Cham- 
ber. It was there held that the sole defense was failure of consider- 
ation, and that this was not available as against an indorsee for value, 
as Reynolds’ bank was. Admitting that the bill was accepted at the 
request of the bank and that the consideration was worthless, the 
case was the same as if the bill had been accepted without any value 
given by the bank, and yet the acceptor would still be liable unless 
the indorsee bank had notice. In Thiedemann v. Goldschmidt, 1 De 
Gex, F. &. J. 4, decided in 1859 on appeal from the vice chancellor, 
heard before Lord Chancellor Campbell and the Lords Justices, 
Thiedemann, a merchant in Newcastle, England, authorized a cor- 
respondent, Homeyer, of Prussia, to draw on him against bills of 
lading for wheat. Homeyer drew bills andattached what purported 
to be bills of lading for wheat and discounted the drafts in Berlin. 
The drafts were forwarded to England and accepted by the Union 
Bank of London under instructions from Thiedemann; that bank 
having received what it believed to be genuine bills of lading. The 
drafts were paid to Goldschmidt, the correspondent of the Berlin 
bank. About two weeks later the bills of lading were discovered to 
be forgeries. The Lord Chancellor said: 

‘I think that dangerous consequences would follow and the credit of bills of 
exchange be very much shaken if the title of the indorsees of bills of exchange as 
against the acceptor, under such circumstances, could be called in question. It is 
allowed that the case of Robinson v. Reynolds was well decided, that its authority 
has never been questioned, and that it is part of the commercial law of England.” 

In the case before them, as well as in Robinson v. Reynolds, the 
discounting banks were bona fide holders for value, and their right 
to keep the money which they had received could not be disputed. 
See, also, Woods v. Thiedemann, 1 Hurl. & C., 478; Leather v. 
Simpson, 11 L. R. Eq., 398, decided in 1871. 

In Hoffman v. Bank of Milwaukee, 79, U. S. 181, 20 L. Ed. 366, 
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a consignor who had been in the habit of drawing bills of exchange 
on his consignee with bills of lading attached to the drafts drawn (it 
being part of the agreement between the parties that such bills 
should always attend the drafts), drew bills on him with forged bills 
of lading attached to the drafts, and had the drafts with the forged 
bills of lading so attached discounted in the ordinary course of busi- 
ness by a bank ignorant of the fraud. The consignee, not knowing 
of the forgery of the bills of lading, paid the drafts. It was held 
that there was no recourse by the consignee against the bank. It 
was usual for the consignor to write a letter to the consignee at the 
time of drawing informing the consignee of the shipment and asking 
him to accept the draft which the consignee replied to, promising to 
accept the draft. In that case the Milwaukee bank forwarded the 
drafts with the bills of lading attached to the National Park Bank 
of New York, which in turn forwarded the same to the Common- 
wealth Bank of Philadelphia, and the latter presented the drafts with 
bill of lading to the drawees, Hoffman & Co., who, knowing the 
drafts to be genuine, and not supposing that the bills of lading were 
otherwise, paid the drafts to the Philadelphia bank, which remitted 
the money back to the Park Bank to the credit of the Milwaukee 
bank. No flour being received, Hoffman & Co. discovered the for- 
gery, and the drawers, being insolvent, sued the bank of Milwaukee. 
The declaration was for money paid by mistake of fact, the mistake 
being that the bills of lading were forged; whereas, the plaintiffs 
believed them to be genuine. 

It is apparent that the transaction for the cotton was between 
Knight, Yancey & Co. and Springs & Co., the plaintiffs herein. The 
telegrams between them were tothe effect that Knight, Yancey & 
Co. were to ship cotton to the plaintiffs, who were to advance 85 per 
cent. of its value pending its sale on the New York market. It was 
also understood that Knight, Yancey & Co. might draw on the plain- 
tiffsforsuch advance. Plaintifts were not interested whether Knight, 
Yancey & Co. delivered the draft to the Decatur Bank for collection 
or had the same discounted, and the draft did not represent the full 
value of the cotton to be shipped. It is conceded that the defendant 
received the draft with the bills of lading and certificates of insur- 
ance from the First National Bank of Decatur, who, by reason of 
having discounted the draft, was a bona fide holder for value, and in 
presenting to the plaintiffs and receiving payment therefor the de- 
fendant acted as the agent of the Decatur bank. It furthermore 
appears that neither the defendant nor its principal had knowledge 
that the bills of lading or certificates of insurance were forged. The 
defendant’s authority was to simply collect the amount of the draft. 
It did not guarantee the validity of the collateral or that the cotton 
would be delivered. It alsoappears that Knight, Yancey & Co. be- 
came bankrupt on April 19th, three weeks after the payment by the 
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plaintiffs of the draft and 15 days after the Decatur bank had drawn 
the balance in the hands of the defendant, and almost one month 
before the plaintiffs notified the defendant of the nonarrival of the 
cotton. 

For the reasons here stated, the motion to set aside the verdict 
must be granted, and a new trial ordered. 





BILL DRAWN BY AGENT ON PRINCIPAL MAY BE 
TREATED AS A NOTE. 


Clemens v. Stanton Co., Supreme Court of Washington, January 4, 1911. 112 Pac. Rep. 494. 





Under the Washington statute declaring that, where the drawer and drawee of 
a bill are the same person, the holder may treat the instrument as a bill of exchange, 
or as a promissory note, a bill drawn by an agent upon his principal may be treated 
as a note, and it is not necessary to allege a written acceptance in order to charge 
the drawee. 


Action by H. N. Clemens against E. H. Stanton Company. From 
judgment for plaintiff, defendant appeals. Affirmed. 


Crow, J. In his complaint the plaintiff, H. N. Clemens, in sub- 
stance alleged that the defendant, E. H. Stanton Company, is a cor- 
poration engaged in the general butchering and meat packing busi- 
ness, the defendant E. F. Humason being its agent to buy live stock; 
that on September 13, 1909, E. H. Stanton Company, by its agent, 
Humason, bought a drove of hogs from plaintiff, and in payment 
delivered to him a draft in words and figures as follows, to wit: 


BUYER'S DRAFT. 


$1,688.10. Spokane,Wash., Sept. 13,2909. No. 129. 


....&. H. Stanton Company....av..three..DAYs’ SIGHT 

PAY TO THE ORDER OF ...... a ee rere : 

Sixteen hundred eighty-eight 10-100............ DOLLARS | 
ee eee an 


ayable at Spokane & Eastern Trust Co., Spokane, Wash. 
To £. H. Stanton Co., 


Pe Signed 
212 Bernard St., Spokane,Wash. ~"8°°" 


E. F. Humason. 


That the draft at its maturity was presented for payment, which was 
refused, and that it was duly protested. To this complaint E. H. 
Stanton Company interposed a demurrer which was overruled. 
Appellant’s controlling assignment is that the trial court erred in 
overruling its demurrer. It contends that respondent attempted to 
plead a cause of action upon an inland bill of exchange drawn by 
Humason upon appellant, and that to charge appellant its acceptance 
in writing should have been alleged. The complaint must be sus- 
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tained. It alleges Humason was appellant’s agent, and that as such 
he executed the draft. His act was appellant’s act; the draft, there- 
fore, was in effect drawn by appellant upon itself. ‘*A bill may be 
drawn upon the drawer himself, and is then in effect the promissory 
note or the accepted bill of the drawer, at the holder's election; and 
this is true in general of a bill or draft drawn by a principal on his 
agent, by an agent on his principal, or, in the principal’s business, 
by one agent on another, and of a bill drawn by one partner on his 
firm.” 7 Cyc. 569, and cases cited. 

Under the facts here pleaded nothing other than a drawing of the 
bill by appellant upon itself and its delivery to respondent in payment 
for the hogs sold to appellant could have been, or was, intended. Sec- 
tion 3520, Rem. & Bal. Code, reads as follows: ‘‘ Where in a bill 
drawer and drawee are the same person, or where the drawee isa 
fictitious person, or a person not having capacity to contract, the 
holder may treat the instrument, at his option, either as a bill of ex- 
change or a promissory note.’’ The bill herein drawn by appellant 
through its authorized agent upon itself could be and was treated by 
respondent, either as a bill of exchange or a promissory note upon 
which appellant would be liable. 

The judgment is affirmed. 


VERBAL CERTIFICATION. 


Home National Bank v. First State Bank & Trust Co., Court of Civil Appeals of Texas, Nov. 5, 1910. 
133 S. W. Rep. 935. 





While it seems that, in Texas, a check may be accepted verbally, a statement 
by a bank official over the telephone that a check ‘‘is good,’’ does not constitute an 
acceptance, where it does not appear that the check was taken on the faith of such 
statement. 


Action by the Home National Bank of Baird, Tex., against the 
First State Bank & Trust Company of Abilene, Tex. Judgment for 
the defendant, and the plaintiff appeals. Affirmed. 

Speer, J. This is an action by the Home National Bank of Baird, 
Tex., against the First State Bank & Trust Company of Abilene and 
others seeking a judgment on two certain checks drawn by one J. T. 
Barnett against the Abilene bank, in which the liability of the Abi- 
lene bank is based upon an alleged acceptance by said bank, a deter- 
mination of which question is decisive of this appeal. 

An ‘‘acceptance”’ is defined to be ‘‘an engagement to pay the bill 
according to the tenor of the acceptance.”’ Cox v. Nat. Bank, 100 
U. S. 704, 25 L. Ed. 739. And this acceptance or promise to pay, 
while usually evidenced by the word ‘‘ accepted” written on the bill 
and signed by the drawee, need not be in writing, since any act or 
word evidencing a promise to pay the bill according to its tenor is 
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sufficient to constitute an acceptance. Boyce v. Edwards, 29 U. S. 
111, 7 L. Ed. 799; Milmo Nat. Bank v. Cobbs, 115 S. W. 345. Bear- 
ing in mind this definition of an acceptance, we will examine the tes- 
timony which appellant insists shows an acceptance by the Abilene 
bank. Appellant’s testimony standing alone would show an accept- 
ance; but the testimony of Shelton, vice-president cf the Abilene 
bank, was as follows: ‘‘ Onthe morning of February 4th (I was) called 
up by phone by plaintiff bank in reference to the payment of these 
checks. It was between 8:30 and 9 a. m. before banking hours, be- 
fore we had opened up; there being no one at the bank but myself. 
I did not know the name of the man who called meup. He told me 
his name, but I had forgotten it by the time I hung up the receiver. 
Anyhow, it was the Home National Bank. Hecalled me up, and I 
understood him to say about the check for $974. I understood it 
was one check for $974 and some cents. He might have said checks. 
Did not give me the separate amounts. Gavetotalamcunt. Did not 
tell me to whom they were given. Told me checks were signed by 
J. T. Barnett. Asked me if the checks were all right. I told him 
to hold the phone, and I went into the vault, got out a ledger, looked 
at the account, returned to the phone, and told him the checks were 
all right if the signatures were all right. Think that was all I said. 
He asked me if we would pay the checks. I asked him what he said, 
and again he asked me if we would pay thechecks. I thought I un- 
derstood him to ask if we would pay the checks, but I did not know 
for sure and didn’t answerthat. I hung up the receiver, Did not 
tell him we would pay the checks. Told him the checks were all 
right, if the signatures were all right. About 9 o'clock Mr. David- 
son, director and attorney of the bank, asked me what amount Bar- 
nett had to his credit. He got the amount, went off, and returned 
in about 30 or 40 minutes accompanied by Mr. Wagstaff, who called 
me to the back office and told me the funds were obtained through 
fraud, or Barnett had stolen the cattle from which the money came, 
and, if we paid the money, Mrs. Sears would hold the bank for it.” 

Upon this testimony we think a jury might fairly have found that 
the First State Bank & Trust Company did not promise to pay the 
checksin controversy. Itis one thing for a bank to say that a check 
is good, and quite another in legal effect to promise to pay it. It is 
this promise that constitutes an acceptance and consequent liability. 
Springfield Bank v. Bank, 30 Mo. App. 271. 

It is immaterial whether appellant is right or wrong in its other 
contentions on this appeal, if there was no acceptance by the Abilene 
bank. 

All assignments are overruled, and the judgment is affirmed. 

On Motion for Rehearing. 

We cited Springfield Bank v. Bank, 30 Mo. App. 271, for our 

holding that a statement that a check was good was not tantamount 
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to a certification, and on this motion counsel for appellant insists 
that this is contrary to the weight of authority, citing 1 Daniel on 
Neg. Inst. § 1606a. That writer does say in the section cited that: 
‘*In the absence of any statutory provision on the subject, the mere 
verbal statement of the bank officer that the check is ‘good’ or a 
promise on the part of the bank to pay it will be sufficient to operate 
as certification and by way of estoppel, provided such statement or 
promise be communicated to the holder and induce him to take the 
check.” (Italics ours.) There is no contention in this case that ap- 
pellant took the checks on the faith of appellee’s statement that they 
were good. Its assistant cashier who transacted the business for it 
clearly shows by his testimony that he took the checks because of 
appellee's promise to pay them. The case is not one of estoppel at 
all. 

However, under the facts of the case, it was unnecessary for us 
to make the holding complained of, since appellee's case does not rest 
alone on evidence that its vice-president said the checks were ‘‘all 
right.”” The evidence further shows that appellant’s assistant cashier 
twice asked if it would be paid, and the appellee’s agent refused to 
promise payment. This circumstance alone would support the 
court’s finding that appellee had not accepted or certified the checks. 

Motion for rehearing overruled. 


ALTERATION. 


McShan v. Watlington, Court of Civil Appeals of Texas, Jan. 11, 1911. 133 S.W. Rep. 722. 


Where a note held by a bank is paid by an indorser the stamping of the word 
‘*Paid”’ on it by the bank, before returning it to the indorser, does not constitute 
an alteration. 


Action by W. H. Watlington against C. H. McShan. From a 
judgment for plaintiff, defendant appeals. Affirmed. 


Fry, J. This is a suit instituted by appellee on a promissory note 
for $323.35, payable to S. R. Cloud and C., F. Ellis, and by them in- 
dorsed to appellee, and by him indorsed to the City National Bank. 
Appellant made default in payment of the note which had been sold 
to the bank by appellee, and he paid off the same and it was delivered 
to him, but prior toits delivery itwas stamped across the face: ‘‘City 
National Bank, Paid, Oct. 14, 1907, San Antonio, Texas.”” The cause 
was tried by jury and resulted in a verdict and judgment for the prin- 
cipal and interest sued for. 

The note when returned to appellee by the bank was stamped, as 
hereinbefore indicated, and that act was not an alteration of the note, 
nor did it prevent an explanation of the circumstances under which 
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it was stamped. The evidence conclusively shows that appellee paid 
the note off, but that did not have the effect of canceling it, and did 
not destroy the liability of appellant. He executed the note, and has 
not paid it off, and he is in no position to profit by the payment made 
byappellee. Heisobligated by an express contract to pay the amount 
stated therein. The words stamped on the note as explained by the 
evidence, showed merely a receipt of the amount by the bank from 
appellee. The authorities cited by appellant refer to the rights of 
sureties, and have no application to the facts of this case. 
The judgment is affirmed. 


STATUTE OF LIMITATIONS. 


House v. Peacock, Supreme Court of Errors of Connecticut, Jan. 20, 1911. 78 Atl. Rep. 723 


The statute of limitations begins to run against a note, payable on demand after 
date, at thetime of the delivery of the note, as between the maker and payee. 


Suit by Albert H. House against Addie A. Peacock to foreclose a 
real estate mortgage. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


Prentice, J. The plaintiff, by his complaint dated February 14, 
1910, seeks the foreclosure of a mortgage of real estate given May 17, 
1872, to secure the payment of a negotiable note for $300 of even 
date, and payable on demand after date, with interest from date. 

A negotiable instrument expressed to be payable ‘‘on demand 
after date” is payable on demand, and it is so payable, although it is 
made to bearinterestfrom date. Fenno v. Gray, 146 Mass. 118,15 N. 
E. 87; O'Neill v. Magner, 81 Cal. 631, 633, 22 Pac. 876, 15 Am. St. 
Rep. 88; Turner v. Iron Chief Mining Co., 74 Wis. 355, 358, 43 N. W. 
149, 5 L. R. A. 533, 17 Am. St. Rep. 168; Peninsular Savings Bank v. 
Hosie, 112 Mich. 351, 355, 70 N. W. 890. Such demand obligations 
are,as betweenthe maker and payee,due and payable immediately,and 
suit can be brought upon them immediately. Winsted Savings Bank 
v. New Hartford, 78 Conn. 319, 328, 62 Atl. 81; Curtis v. Smith, 75 
Conn. 429, 431, 53 Atl. 902; Trustees of Alms-House Farm v. Smith, 
52 Conn. 434, 437; Lockwood v. Crawford, 18 Conn. 361, 371. The 
statuteof limitationsbegins torunagainst them immediately. Trustees 
of Alms-House Farm v. Smith, 52 Conn. 434, 437. As there has been 
no payment of interest or principal since June, 1890, and no acknowl- 
edgment or new promise during that time, recovery upon the note 
in suit is upon the facts found barred. 
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FAILURE TO GIVE NOTICE OF DISHONOR OF CHECK. 


Williams v. Braun, California Court of Appeal, October 31, 1910. 112 Pac. Rep. 465. 


Under the statutes of California, the failure to give the drawer of a check notice 
of dishonor does not release the drawer where it does not appear that he was in- 
jured thereby. 


Action by E. H. Williams against George Braun. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

On the 28th day of October, 1907, defendant gave to plaintiff's as- 
signor a check on the California Safe Deposit & Trust Company for 
the sum of $700. The check was presented for payment during bank- 
ing hours on the 30th day of October, 1907, but was not paid, for the 
reason that the bank had become insolvent and had just closed its 
doors a few moments before the check was presented. It is admitted 
that the check was presented within a reasonable time, or at least, 
no question is made as to delay in presenting the check for payment. 
Written notice of the dishonor of the check was not given to the 
defendant until December 10,1907; and the sole contention of defend- 
antis, that by reason of the delay in giving the notice defendant 
cannot be held liable for the indebtedness to the extent of the 
check. 

The delivery of the goods and the value thereof as alleged were 
not questioned. Noclaim is made that defendant suffered any in- 
jury by reason of the delay in giving him notice of the dishonor of the 
check. At common law the maker of a check could not be exonerat- 
ed by the failure of the payee to present the check, or to give notice 
of its dishonor, with due diligence, except to the extent that he could 
show injury to himself consequent upon such delay in the present- 
ment of the check or in giving notice of its dishonor. Such rule has 
its foundation in reason and justice. The person who is indebted to 
another and gives a check to his creditor does not, by the mere giv- 
ing of the check, pay the indebtedness. A check is only a request to 
another to pay to the payee thereof the sum named therein out of the 
funds supposed to be deposited to meet such check. If the drawee 
does not comply with the request, the fund is till there and the debt- 
or still owes the money. He is the principal, and not a surety, like 
an indorser. It is quite different from the case of an ordinary bill of 
exchange, or of one who indorses such bill, or even of one who in- 
dorses such check. It is said in Daniel on Negotiable Instruments 
(5th Ed.) § 1587: ‘‘But there is an important distinction as to the ex- 
tent of the legal consequence of neglect and delay in presentment 
and notice, between bills and checks. It is true that theindorsers of 
such instruments stand on the same footing in reference tothe effect 
of delay, or failure in making presentment, or giving notice. They 
are absolutely and entirely discharged, if presentment be not made 
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within a reasonable time, and due notice given. But the drawer of a 
bill stands upon a different footing from the drawer of a check. In 
the case of a bill of exchange, negligence, in respect to presentment 
or notice, absolutely discharges the drawer. But the drawer of a 
check is regarded as the principal debtor, and the check purports to 
be made upon a fund deposited to meet it. And the negligence of 
the holder in not making due presentment, or not giving him notice 
of dishonor, does not absolutely discharge him from liability, unless 
he has suffered some loss or injury from such negligence, and then 
only to the extent of such lossor injury. He is at most entitled only 
to such presentment and notice as will save him from loss. Were it 
otherwise, the drawer would profit by a neglect which could do him 
no injury.” 

In Allen et. al., v. Kramer et al., 2 Ill. App. 205, the ruling is in 
accord with the text-book just quoted. The court there said: ‘‘The 
law is well settled that want of presentment or notice of dishonor of 
a check does not discharge the drawer, unless he has suffered some 
loss or injury thereby.” 

The rule as above stated is too well settled even for appellant to 
dispute it, but he claims that it has been changed by Civ. Code § 
3177, which provides: ‘‘The rights and obligations of a drawer of a 
bill of exchange are the same as those of the first indorser of any 
other negotiable instrument,” and that a check, so far as notice of its 
dishonor is concerned, is on exactly the same footing asa bill of ex- 
change. It must be admitted that the section, standing alone, lends 
much plausibility to appellant’s argument; but we must read the 
section in the light of other sections of the Code, and consider them 
together, if such construction can be reasonably given, so as to up- 
hold the well-settled rule as hereinbefore stated. It would requirea 
very plain and mandatory declaration to induce the court to believe 
that the Legislature intended to sweep aside a rule long established 
and founded upon principles of justice, and in lieu adopt a rule that 
would release the debtor who has not paid his creditors upon mere 
proof that he was not promptly notified of the dishonor of his check, 
when such notification could not and did not change his condition or 
his ability to protect his funds in the hands of the drawee, and no 
injury was occasioned by such delay. Now, while a check isa bill of 
exchange, payable on demand without interest, the Code provides 
(section 3255): ‘‘A check is subject to all the provisions of this Code 
concerning bills of exchange except that (1) the drawer and indorsers 
are exonerated by delay in presentment only to the extent of the in- 
jury which they suffer thereby; (2) an indorsee, after its apparent 
maturity, but without actual notice of its dishonor, acquires a title 
equal to that of an indorsee before such period.’’ This section pro- 
vides that the drawer and indorsers are exonerated by delay in pre- 
sentment, only to the extent of the injury which they have suffered 
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thereby. It is therefore plain that if the check in this case had not 
been presented, the defendant would have suffered no injury, and 
the act of presenting it was not necessary in order to bind defendant. 
If, therefore, the plaintiff did an unnecessary thing, it seems reason- 
able that the failure to notify defendant thereof could not release the 
defendant. The presentment of the check was the principal thing, 
and it necessarily had to be presented before the defendant could be 
notified of its presentment and dishonor. If a delay in the present- 
ment could not, under the circumstances of this case, have injured 
the defendant, it is difficult to see how upon principle he could have 
been injured by the delaying in giving notice of having done an un- 
necessary thing. The presentment of the check was the first and 
material thing, and the giving of notice was only a secondary matter. 
The evident spirit and meaning of section 3255 is that delay in pre- 
sentment or in giving notice of dishonor exonerates the drawee, only 
to the extent of the injury he has suffered thereby. This construc- 
tion is evidently in accord with justice, and with the law which has 
been long established in regard to a notice of dishonor of checks. 
The judgment is affirmed. 


RIGHTS OF INDORSER. 


Heaton v. Dickson, St. Louis (Mo.) Court of Appeals, Dec. 30, 1910. 133 S. W. Rep. 159. 


One who signs his name on the back of a promissory note before delivery is pre- 
sumed to be aco-maker. But parol evidence is admissible to show that the party 
signed as an accommodation indorser, not as co-maker. When this is shown to be 
the case title to the note vests in the indorser upon payment of the instrument 
by him and he is entitled to sue on the note. His action may be brought in equity 
where the defendant is a non-resident. 


Bill by Warren Heaton against Amanda v. Dickson and another. 
Decree for plaintiff, and defendants appeal. Affirmed. 


Norton, J. This is a proceeding in equity in the nature of a cred- 
itor’s bill or an equitable garnishment. The finding and decree were 
for plaintiff, and defendant prosecutes the appeal. 

Defendant Amanda V. Dickson is the beneficiary of a trust estate, 
settled to her use by the provisions of her father’s will, and the im- 
portant question for decision relates to a construction of that instru- 
ment. But there are other matters urged relating to plaintiff's right 
of recovery which should be first examined and disposed of. The bill 
is in two counts, each of which declares upon a promissory note, ex- 
ecuted by defendant in favor of one Rush, payee, to whose title plain- 
tiff succeeded and of which notes he is now the holder. We will con- 
sider the matters urged against plaintiff's right of recovery on the 
note described in the first count only, as the argument relating to 
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that sued upon in the second does not merit discussion in the opinion. 
It appears by the note declared upon in the first count that defend- 
ant executed the same to J. M. Rush on September 29, 1899. By its 
provisions, defendant promised to pay Rush $291.40 three months 
after date, with interest from date at the rate of 8 per cent. per annum 
until paid. On its face, the note recites that it was given for value 
received, and is negotiable and payable without defalcation or dis- 
count; in other words,nte isin the usual form of a negotiable prom- 
issory note. Plaintiff Warren Heaton is an accommodation indorser 
thereon, for it appears that he signed his name on the back of the 
note as such before it wasdelivered Afterwards, plaintiff as such in- 
dorser was required to pay the note, which he did, and he now prose- 
cutes this suit against the maker of the note on the note itself, which 
he acquired by operation of law by discharging his independent obliga- 
tion of indorser. 

It is first argued that the suit on the note may not be maintained 
by plaintiff for the reason it appears he signed his name on the back 
of the instrument before delivery. It is said in such circumstances 
plaintiff is a co-maker of the note instead of an indorser, and that 
therefore, upon paying the note, he extinguished the indebtedness 
vouchsafed therein, and acquired the sole right to sue defendant for 
contribution on theimplied undertaking which always obtains between 
the parties in such circumstances. The notes in suit antedate our 
negotiable instrument law of 1905, and with that legislation we are 
not concerned. Under the rule of decision in this state pertaining 
to the law merchant, there can be no doubt of the general proposition 
that if one, who is neither a payee in the note nor indorsee thereof, 
signs his name on its back before delivery, he thus becomes prima 
facie aco-maker of the note and not anindorser. Boyer v. Boogher, 
11 Mo. App. 130; Rossi v. Schawacker, 66 Mo. App. 67; Oexner v. 
Loehr, 106 Mo. App. 412, 80S. W. 690; Schmidt Malting Co. v. Miller, 
38 Mo. App. 251; Otto v. Bent, 48 Mo. 23, 26. It is true, too, that 
the payment of a note bya co-maker operates to extinguish its ob- 
ligation and exclude an action thereafter on the note itself unless re- 
issued. In other words, payment of the note by a co-maker confe1s 
a right upon him to sue other co-makers solely for a contribution of 
their proportionate part of the amount of his outlay in that behalf not 
exceeding the amount of the note, interest andcosts. Curry v. Lafon, 
133 Mo. App. 163, 113 S. W. 246; Williams v. Gerber, 75 Mo. App. 18. 
But though such be the rule as to a co-maker, it is not so with an in- 
dorser. Contribution alone lies between co makers because of the 
contractual privity which obtains between them and there is no such 
privity between themakerof a noteanda mereindorser though there be 
an equitable right in theindorser to be subrogated with respect to col- 
lateral deposite 1 by the maker of the note foritssecurity. The under- 
taking of theindorser is wholly independent of that of the maker of the 
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note, for by it he renders himself independently liable to the holder of 
the instrument and his right to subrogation inures on payment of the 
note through the privity between him and the holder of the note and 
collateral. Itis therefore the rule that an indorser who pays the note 
acquires title thereto by such payment, and may, of course, sue the 
maker on the note itself. The principle obtains alike to accommoda- 
tion indorsers, for their rights and liabilities are the same as others. 
Fenn v. Dugdale, 40 Mo. 63; 7 Cyc. 1020, 1021. The precise question 
for decision with respect to this matter, therefore, is as to whether 
plaintiff appears to be a co-maker or an indorser of the note in suit. 
Parol evidence is competent in the circumstances of the case to show 
the relation plaintiff assumed, and the rule above stated as to one who 
is neither payee nor indorsee, signing his name on the back of the 
note before delivery, pertains only to the prima facie liability of such 
party. But itis said unless an express understanding appears that 
the party signed his name as indorser, he will be treated, and his 
rights determined, as though he is a co-maker, for such is the obliga- 
tion which the law imports. Oexner v. Loehr, 106 Mo. App. 412, 80 
S. W. 690; Otto v. Bent, 48 Mo. 23, 26; Rossi v. Schawacker, 66 Mo. 
App. 67; Boyer v. Boogher, 11 Mo. App. 130; Schmidt Malting Co. 
v. Miller, 38 Mo. App. 251. The express understanding referred to, 
lying as it does, in parol testimony, is peculiarly a matter within the 
province of the trial court and it must be viewed in this instance 
from the standpoint of after-judgment affirming such express under- 
standing, for the court found the issue for plaintiff as though such 
express understanding was had. If there is substantial evidence to 
support it, the judgment with respect to that matter should be affirm- 
ed. Both plaintiff and Rush, the payee of the note pointedly testified 
that plaintiff affixed his signature on the back of the note as accom- 
modation indorser only, and no one gave testimony to the contrary. 
Indeed, plaintiff and Rush, the payee, to whom the note was originally 
made, were the only witnesses who spoke upon this subject at all. 
Plaintiff and Rush were the sole parties to the contract, if it were one 
of indorsement, for, in this case, such is an independent undertaking 
between the indorser and the payee, Rush, to whom the prc mise was 
made. Plaintiff and Rush were certainly competent to speak on the 
subject, and it appears they agree as to the terms and character of 
plaintiff's undertaking. It is true that the employment of the word 
‘*indorser,’’ in a conversation between the parties at the time the con- 
tract was made, is not conclusive as a matter of law, for the word 
‘*indorser,”’ in a popular way, is frequently used to designate a maker 
who subscribes his name on the back of the note as well as an indorser 
in the technical sense of the term. Oecexner v. Loehr, 106 Mo. App. 
412, 80 S. W. 690. But when the party or parties to the contract, 
giving testimony with respect to such an undertaking, appear to be 
intelligent business men who know the technical import of the term, 





318 THE BANKING LAW JOURNAL. 


‘*indorser,” we believe such appearance is a circumstance from which 
the trial court may infer the term was understandingly used. In this 
view, the judgment finding the express understanding may be sus- 
tained, for, besides the words of the witness, all reasonable inferences 
from them and the appearance and conduct of the witness on the stand 
are to be considered in aid of the verdict. It is clearly a question for 
the trier of the fact, and there is abundant evidence in the record to 
support the finding that plaintiff signed the note with the understand- 
ing that he was to assume the liabilities and enjoy the privileges of 
an accommodation indorser only. See Rossi v. Schawacker, 66 Mo. 
App. 67. Plaintiff having sustained the relation of indorser, instead 
of co-maker, the payment of the note by him operated to vest its title 
in him, and as a consequence, of course, authorized his suit on the 
note. 

It is next argued that even if plaintiff may maintain a suit on the 
note in a court of law, he is not permitted to doso in a court of equity. 
It is said that though the proceeding seeks to sequestrate defendant’s 
income from a trust estate, which is peculiarly a matter of equitable 
cognizance, and the court may decree the payment of a debt from that 
source in some cases, this suit must fail for the reason it does not ap- 
pear plaintiff has exhausted his remedy at law. The suggestion is 
that before seeking relief in this proceeding plaintiff should have ob- 
tained a judgment at law on the note and endeavored to collect the 
same by the usual process. [tis unnecessary to consider this argument 
further than to say that an exception to the rule invoked exists in cases 
where it appears the defendant isa non-resident of the state, and has 
no property here subject to legal process but is possessed of an equi- 
table estate in Missouri. The proof is conclusive that defendant 
debtor, Mrs. Dickson, is now, and has been for several years, a non- 
resident of this state; that after a diligent search in that behalf 
no property of hers whatever may be found subject to execution or 
attachment at law. Except for her equitable estatein the income from 
the trust property, she is insolvent under our law. It seems to bea 
precept of public policy that a state wil! aid its citizens in the collec- 
tion of debts from non-resident insolvents who may chance to have 
some property rights within its borders. Acting on this principle, 
courts of equity frequently entertain a proceeding on the original in- 
debtedness when no judgment at law has been obtained thereon and 
sequester funds or property in the state to the payment of the debts 
of such non-resident persons owing to its citizens. Our own Supreme 
Court, in an able and well-considered opinion, has given effect to the 
rule in its broadest scope. See Pendleton v. Perkins, 49 Mo. 56s. 
See, also, Lackland v. Smith, 5 Mo. App. 153; Humphreysv. Milling 
Co., 98 Mo. 542, 10 S. W. 140; Webb v. Lumber Co., 68 Mo. App. 546. 
The mere fact that plaintiff omitted to first reduce his notes to judg- 
ment is unimportant in the circumstances of the case, for if the trust 
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property may be sequestered, the court will award complete relief, 
notwithstanding there is no judgment at law, on its appearing, as it 
does, that defendant debtor is a non-resident of the state who possesses 
no property here subject to legal process; for why the additional 
trouble and expense of a suit and execution at law when it is clear no 
property exists subject to seizure thereunder? 





RELEASE OF INDORSER. 


Rosenberg v. Schoenwald, New York Supreme Court, January 5, 1911. 126 N. Y. Supp. 615. 


The settlement of an action brought to foreclose a mortgage, given as security for 
certain notes, releases the indorser on the notes. 
Action by Meyer Rosenberg against Barnett Schoenwald. From 
a judgment for plaintiff, defendant appeals. Reversed, and new trial 
ordered. 


Brapy, J. The plaintiff sued the defendant as indorser of 12 prom- 
issory notes, each for $10, and made by Max Engler and Harry Scho- 
enwald. The defendant defended upon the ground that the notes 
sued upon were the same notes given with others made by the same 
makers, and indorsed by the defendant, and all delivered to the plain- 


tiff, together with achattel mortgage signed by the makers of the notes 
and given as collateral security for the payment thereof; that there- 
after the chattels covered by the mortgage were sold to one Isaac 
Engler, and subsequently an action was commenced by the plaintiff 
against the makers of the notes and Isaac Engler to foreclose said 
mortgage, which action was settled and discontinued, and the plaintiff 
received upon the settlement the sum of $150, and that an instrument 
in writing entitled in the action was signed by the plaintiff, by the 
aefendant Isaac Engler, and by the attorney for the plaintiff, stating 
that the action was settled and discontinued, and so marked by the pre- 
siding justice. 

The action was tried before the court without a jury. The plain- 
tiff proved a prima facie case, and the defendant moved to dismiss the 
complaint upon the ground that the defendant was relieved as indorser 
by reason of the settlement of the action referred to. The entire 
record in that action was not put in evidence, but the facts as recited 
above appear sufficiently in the record herein. There was enough to 
warrant a finding that the makers of the notes and the lien of the 
mortgage was discharged, and it follows that the indorser, the defend- 
ant herein, was released from liability. 

Judgment reversed, and new trial ordered, with costs to appellant 
to abide the event. Ail concur. 
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TAXATION OF NATIONAL BANK DEPOSITS. 


State v. Clement National Bank, Supreme Court of Vermont, January 16, 1911. 78 Atl. Rep. 944. 


The Vermont statute taxing national bank deposits is valid and constitutional. 


Action by the State against the Clement National Bank to recover 
taxes. 

Munson, J. This case involves the construction and validity of 
certain provisions of chapter 37 of the Public Statutes, containing 
sections 804-820, and relating to the taxation of national bank de- 
posits. 

Section 804 provides, in substance, that every person having an 
interest-bearing deposit in a national bank in this state on the Ist day 
of April and October shall within 20 days thereafter report the 
amount thereof and the name of such bank to the commissioner of 
state taxes. Section 805, in connection with 806, provides that every 
resident of the state having such adeposit shallannually report tothe 
listers of the town wherein he resides, in his tax inventory, the names 
of all banks located in this state wherein he then has or has had any 
such deposits during the year next preceding the Ist day of April, 
and the amount of such deposits. Section 807 provides that the 
listers in every town shall, on or before the 10th day of May, report 
to the commissioner of state taxes the names of all persons whose 
inventories show that they had interest-bearing deposits in a national 
bank in this state on the 1st day of the preceding April, together with 
the amount of each individual deposit, and the name of the bank 
holding it. Section 808 provides that such reports shall be kept on 
file for three years after the taxes based on them become due, and be 
subject to the inspection of certain officials, one of whom isthe state’s 
attorney of the county wherein such bank has its principal place of 
business, or wherein said depositor, if a resident of this state, has 
his domicile. Section 809 provides that every person having such a 
deposit in a national bank in this state shall semiannually pay a tax 
to the state, and assesses such tax at the rate of 7-20 of one per cent. 
semiannually upon the amount of the deposit held by such bank on 
the 1st day of April and October, and requires that such taxes be paid 
to the State Treasurer semiannually on or before the last dayof May 
and November. Section 810 provides that no other tax shall be as- 
sessed on such deposits, nor against the depositors on account there- 
of. Section 811 provides that a depositor who willfully fails to make 
such returns or pay such taxes shall forfeit 10 per cent. of such de- 
posit to the use of the state for each month’s delay in filing such re- 
turn, and that such tax and forfeiture may be recovered in an action 
on the statute. 

The arguments of counsel are based in part upon certain undis- 
puted propositions. The taxing power of the state extends to all 
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persons and property within its jurisdiction not protected therefrom 
by federal supremacy. National banks are instrumentalities neces- 
sarily under the paramount authority of the United States. There 
can be no state taxation of a national bank without the consent of 
Congress. The only taxation permitted is upon the real estate of 
the bank and its shares of stock as the property of stockholders, 
and this does not authorize a taxation of the bank’s franchise in lieu 
of the taxation of shares. A ‘‘ franchise tax”’ is a tax upon the priv- 
ilege of doing business under corporate organization; and the tax of 
710 of 1 per cent. upon the average amount of deposits, imposed 
upon the savings institutions of this state by sections 744 and 745 of 
the Public Statutes, is a franchise tax. The provision of the federal 
Constitution which secures to all the equal protection of the laws 
does not prevent a classification of the property for the purposes of 
taxation, but it requires that the classification be based on some dis- 
tinction which bears a just relation to the purpose of the enactment. 

The first subject of inquiry is whether there wasa valid consider- 
ation for the agreement sued upon, and this involves an inquiry as 
to the validity of the tax left uncollected because of the agreement; 
and, in view of the acknowledged limit of taxation as against the 
bank, the first point for consideration is the status of the deposit as 
regards ownership, and the nature of the property taxed under the 
name of ‘‘ deposits.” 

Money deposited in a bank without special arrangement becomes 
the property of the bank, and properly available for use in its busi- 
ness; and the depositor becomes a creditor of the bank to the amount 
of the deposit. This doctrine of the law of banking was well 
settled when national banks were created and authorized to receive 
deposits. The application of the doctrine to the business of na- 
tional banks was authoritatively recognized early in their history. 
It was said in National Bank v. Millard, 10 Wall, 152. 19 L. Ed. 897 
that it was no longer open to question in that court that the relation 
between the bank and an ordinary depositor was that of debtor and 
creditor. This conclusion has since remained undisturbed. 

The defendant argues that by the terms of the statute the tax is 
upon the deposits, and that inasmuch as the deposits are the property 
of the bank, and properly used in its business, the tax is upon the prop- 
erty or businessof the bank. But the language of the statute does 
not requirethis conclusion. The transaction which makes the money 
the property of the bank gives the depositor a credit of equal amount, 
and the term ‘‘deposit’’ may be used to indicate the money deposited 
or the credit which the depositor receives for it. The last must be 
taken to be the meaning here, for the statute lays the tax upon the 
depositor in so many words. The credit arising from the transac- 
tion is properly taxable to the depositor under our statute, unless the 
debtor’s status as a national bank secures its exemption. é 

The deposits of a bank increase its capacity for doing business, 
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but they are not capital stock in any view. Society for Savings v. 
Coite, 6 Wall 561, 18 L. Ed. 897. The capital stock of national 
banks is taxed to the individual holders by permission of Congress, 
and could not be taxed without such permission. Stateof New York 
v. Weaver, 100 U. S. 539, 25 L. Ed. 705. But it does not follow that 
congressional authority is needed to enable the state to tax national 
bank deposits tothe depositors. There isno similarity between cap- 
ital stock and deposits. The *‘capital stock” of a bank is the sum 
on which it is authorized to do business and the permanent basis of 
its credit. A ‘‘ general deposit” is aloan to the bank, and the right 
of the depositor a mere chose in action. It istrue that deposits be- 
come a part of the working capital of the bank, and that any taxa- 
tion of the depositors may have a tendency to lessen this resource; 
but it can hardly be supposed that the efficiency of national banks as 
instrumentalities of the federal government will be endangered by 
any taxation of depositors which is free from unjust discrimination. 
If the defendant’s contention is correct, all uninvested capital of the 
state can escape taxation by seeking a refuge in national banks. We 
find nothing in the utterances of the federal Supreme Court to indi- 
cate that this curtailment of the taxing power of the state was in- 
tended by Congress. On the contrary, it has been said that implied 
prohibitions of taxation must not be extended so far as to destroy 
the necessary powers of the state or prevent their efficient exercise; 
that in regulating the taxation of national bank shares it was not 
the intention of Congress to interfere with the taxing power of the 
state further than was necessary to protect the banks from carrying 
more than their share of public burdens; that agencies of the federal 
government are exempt from state legislation only so far as that 
legislation impairs their efficiency in performing the functions of 
their agency. Inthe case of an ordinary loan the property trans- 
ferred to the borrower and the debt accruing to the lender are con- 
sidered distinct and separate interests, and the state can impose a 
tax upon each. The failure to tax one would have no bearing upon 
the right to tax the other. It would seem from this that a borrow- 
ing bank can be protected from taxation by the doctrine of federal 
supremacy without impairing the right of the state to tax its credi- 
tor. So we conclude that there is nothing in the relation of the bank 
to the federal government that protects the depositors from taxation. 

But the defendant insists that if the tax is against the depositors, 
instead of upon the property or business of the bank, it is invalid for 
want of alegal assessment. The word ‘‘ assessment” ordinarily im- 
plies an official listing of the persons and property to be taxed, and 
a valuation of the property of each person as a basis of apportion- 
ment. This is usually done by officials specially appointed for the 
purpose. But, in the case of taxes laid upon solvent securities, cer- 
tificates of deposits, mortgages, undivided profits, or the like, the 
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nominal or face value of which is identical with the actual value, the 
assessment may be made by the Legislature without the intervention 
of assessing officers. 27 Ency. Law, 663. Thus, under an act of 
Congress which imposed a tax of 5 per cent. on the declared divi- 
dends, undistributed earnings, and interest paid on the mortgage 
bonds, of certain corporations, and made provision for the making 
of certain returns by the corporation, it was held that no ther assess- 
ment than that made by the statute was necessary to determine the 
extent of the liability; that when the facts were established the law 
made the assessment independent of the action of any officer; and 
that in a suit to recover the tax the controlling question was, not 
what had been assessed, but what was due by law. It is evident 
from these cases that there are some classes of property as to which 
the legislative assessment is sufficient without a special official val- 
uation. 

It is said that the act in question discriminates against depositors 
in national banks by singling them out from all other taxpayers, and 
requiring them to pay a state tax upon a certain class of debts due 
them; that this tax is at a different rate, and required to be paid at 
different times and by different methods from what is required of 
other taxpayers, and of them as to their other property ; that they 
alone of all taxpayers are required to make returns disclosing the 
banks where they have deposits and the amount of their deposits; 
and that the act discriminates against depositors in national banks 
whose deposits are not on interest, in that it leaves them subject to 
taxation at the full local rate. We think the act is valid as against 
these objections. The federal Constitution does not confine the 
state to one system of taxation, and different systems require differ- 
ent methods to adjust them to the general purpose of the law. Di- 
versity of taxation, both with respect to the amount imposed and the 
species of property selected for taxation or exemption, is not incon- 
sistent with a perfect uniformity and equality of taxation in the pro- 
per senseof the terms. Different systems, adjusted with reference 
to the valuation of different kinds of property, may be adopted; and 
the method of collection may be varied to suit the necessities of the 
case. Equality of operation does not mean indiscriminate opera- 
tion on persons merely as such, but on persons according to their 
relation. 

It is said that the effect of the act is to withdraw from local tax- 
ation personal property of great value, and that this results in a dis- 
crimination against taxpayers having choses in action other than na- 
tional bank deposits, by diminishing the grand list and thus raising 
the rate of local taxation, the average of which is already more than 
7-10 of 1 per cent. perannum. This is clearly within the power of 
the state, unless prohibited by itsown Constitution. There is noth- 
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ing in the federal Constitution which requires that state taxation be 
equal, uniform, or just. 

It is claimed further that the act discriminates between deposi- 
tors in national banks and taxpayers under the general law by ex- 
cluding the former from the privilege of deducting their indebted- 
ness, and that it discriminates against national banks in that all their 
deposits bearing interest exceeding 2 per cent. are taxed to the de- 
positors, while the deposits in savings institutions only the amount 
exceeding $2,000 is so taxed. All that is required by the federal 
Constitution is that one class be not deprived of a privilege enjoyed 
by the other under the same conditions. Depositors in national 
banks and taxpayers under the general law are not in the same sit- 
uation. One class paysa single tax to the state at a fixed rate which 
calls for an amount less than the average of taxes under the general 
law, while the other class is subject to the greater burden and un- 
certain demands cf local taxation. Those more heavily taxed onan 
average under the general law may well be allowed a reduction de- 
nied to those who take advantage of the opportunity afforded by the 
special act. Nordo we think the discrimination between the two 
classes of banks as regards the $2,000 limit is without reasonable 
ground. National banks and savings institutions differ in their pur- 
pose, in the scope of their business, and in the modes of operation 
permitted tothem. The savings institution is primarily intended 
to encourage saving by people of small means, and a defosit in any 
one bank tothe amount of $2,000 is exempt to the depositor. But 
this exemption is only partial. The $2,000 goes to enhance the aver- 
age amount of deposits on which the savings bank pays a tax tothe 
state. A taxpayer can secure exemption from general taxation for 
an unlimited amount by placing it in any national bank, and the 
bank will pay no tax on the deposit however large. The fact that 
the state cannot require it to do so does not deprive the distinction 
of its legal effect. 

It is well understood that a provision not objectionable on its 
face may be adjudged unconstitutional because of its effect in opera- 
tion, and that in some cases the intent of the Legislature will be 
considered in determining the question. 

The defendant says further that the act is an unlawful interfer- 
ence with the business of national banks, because of the publicity 
required to be given to the business of the depositor and the bank 
by the prescribed returns. It is true that a state can exercise no 
control over a national bank, nor in any way affect its operation, 
except as Congress may permit. Farmers’, etc., Bank v. Dearing, 
91 U. S. 29, 23 L. Ed. 196; Hawley v. Hurd, 72 Vt. 122, 47 Atl. 401, 
52 L. R. A. 195, 82 Am. St. Rep. 922. But this doctrine protects the 
bank only from such legislation as tends to impair its utility as an 
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instrumentality of the federal government. Waite v. Dowley, %4 
U. S. 527, 24 L Ed. 181. It was held in that case that a statute of 
this state which required cashiers of national banks to transmit to 
town clerks a list of their shareholders, with the number of their 
shares, was not void, It is unconceivable that this requirement of 
returns from depositors for the purpose of reaching credits properly 
taxable to them can in any way impair the efficiency of a national 
bank as an agent of the federal government. 

It is said that the statute is invalid because in conflict with 
the provision of the state Constitution which requires from every 
member of society a proportional contribution towards the expenses 
of government. Itwas held in Re Hickok’s Estate, 78 Vt. 259, 62 
Atl. 724, upon an examination of this provision that an inheritance 
tax is not unconstitutional. The court considered that the clause 
requires ‘‘that the expenses of government shall be apportioned 
equally, and not merely that exactions levied upon property shall be 
equal,”’ but nevertheless concluded that the ‘‘requirement of propor- 
tional contributions for the support of the government was not in- 
tended to restrict the state to methods of taxation that operate 
equally upon all its inhabitants, regardless of the variety and meas- 
ure of the advantages derived from its protection and regulation.” 
We think the decision of that case upon the reasoning indicated sus- 
tains the constitutionality of the special statute under consideration. 


BONA FIDE HOLDER--- INDORSEMENT WITHOUT RE- 
COURSE. 


Leavitt v. Thurston, Supreme Court of Utah, January 14, 1911. 113 Pac. Rep. 77. 





Where the maker of a note shows that his signature was obtained by fraud the 
burden is upon the holder to show that he acquired title as a holder in due course. 

An indorsement without recourse casts no discredit upon the instrument and 
cannot be considered as evidence against the indorsee’s holding in good faith. 


Action by R. B. Leavitt against Ima Thurston. Judgment for 
defendant, and plaintiff appeals. Reversed and remanded. 

Srraup, J. This is a suit on a negotiable promissory note alleged 
to have beenexecuted and delivered by the defendant to the Southern 
Missouri Jack Company, a corporation, and by it sold and transferred 
to the plaintiff. It was stipulated and agreed on the trial that the 
note was obtained by the company from the defendant by fraud and 
misrepresentations. The issue tried to the jury was as to whether 
the plaintiff was a holder in due course. A verdict was rendered in 
favor of thedefendant. The plaintiff appeals. 

The court, among other things, charged the jury that every holder 
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is deemed prima facie to be a holder in due course; that by ‘‘ holder 
in due course” is meant one who becomes a holder of the instrument 
before it is overdue, and who takes it in good faith and for value, and 
at the time it is negotiated has no notice of any infirmity in the in- 
strument or defect in the title of the person negotiating it. The court 
further charged ‘‘ that under the admitted facts in the case the South- 
ern Missouri Jack Company, which transferred said note to the plain- 
tiff, obtained the signature to said note by fraud, and that such ad- 
mitted facts place the burden of proof upon the plaintiff to prove by 
a preponderance of the evidence that he is a holder in due course as 
above explained.’”’ Complaint is made of this instruction. 

By our negotiable instrument statute (section 1604, Comp. Laws 
1907) it is provided that: ‘‘A holder in due course is a holder who 
has taken the instrument under the following conditions: That the 
instrument is complete and regular upon its face; that he became 
the holder of it before it was over-due, and without notice that it had 
been previously dishonored, if such was the fact; that he took it in 
good faith and for value; that at the time it was negotiated to him 
he had no notice of any infirmity in the instrument or defect in the 
title of the person negotiating it.”” By section 1611 that: ‘‘ Every 
holder is deemed prima facie to be a holder in due course; but when 
it is shown that the title of any person who has negotiated the instru- 
ment was defective, the burden is on the holder to prove that he or 
some person under whom he claims acquired the title as a holder in 
due course,’’ etc. Under such a statute it is very clear that, when it 
was shown that the title of the company which negotiated the note to 
the plaintiff was defective, the burden was on the plaintiff to show 
that he acquired title as a holder in due course as defined in section 
1604. 

The appellant, however, urges that the burden, cast upon him 
when fraud was shown in the inception of the note, was discharged 
by the giving of his testimony that he purchased the note in good 
faith for value before maturity in the usual course of business and 
without notice of the fraud; and that the burden then shifted to the 
defendant to show that the plaintiff took the note with knowledge or 
notice of the fraud. Herecounsel confusethe term, ‘‘ burden of proof” 
—the onus probandi—which does not shift, —with that of the ‘*‘ burden 
or duty of proceeding,” or going forward, which in the course of the 
trial upon various facts may, and frequently does, shift from one 
party tothe other. Whenever the existence of any fact or facts is 
necessary in order that a party may make out his case or establish a 
defense, the burden of proof—the onus probandi—is on such party to 
show the existence of such fact or facts. That burden does not shift 
and is unaffected by the evidence as the trial proceeds. After all the 
evidence is in, the one having the burden will lose unless the evidence 
bears more heavily in his favor. Upon proof of fraud in the incep- 
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tion of the note, the statute undoubtedly casts on the holder, not only 
the mere duty or burden of proceeding or of going forward, bui the 
burden of establishing the existence of facts showing that he, or some 
person under whom heclaims, acquired title as a holder in due course, 
and as defined in section 1604, which includes the fact that at the time 
the note was negotiated he, or the person through whom he acquired 
title, had no notice of the fraud or infirmity. If evidence is given by 
him tending to show that he was such a holder in due course, that 
does not then shift the burden of proof to the defendant to establish 
the fact that he, or the person from whom he acquired title, had notice 
or knowlege of the fraud, or that no value was paid for the note, or 
that it was purchased overdue, but merely the duty of proceeding in 
the production of evidence if he desires to meet or overcome the effect 
or weight to be given the evidence so adduced by the holder. But, 
upon all the evidence on such issue, the holder will lose unless the 
evidence bears more heavily in his favor. We think the charge in 
this particular was right. 

But thecourt gave an instruction also complained of which we think 
is erroneous and prejudicial to the plaintiff. The note was indorsed 
to the plaintiff ‘‘ without recourse.”” The court instructed the jury: 
‘* While the indorsement without recourse is not of itself sufficient to 
prevent the plaintiff from being a holder in due course, nor to charge 
him with notice of any defense, and while the fact, if you find it to be 
a fact, that the plaintiff purchased the note for less than its face value, 
is not of itself sufficient to charge the plaintiff with notice of any de- 
fenses or existing equities against the payee, yet the jury may con- 
sider each of such facts, if you find them to be facts, in connection 
with all of the other evidence in the case, determining whether or not 
the action of the plaintiff in taking the said note was in good faith or 
in bad faith.” 

Again referring to the statute, we find it provides (section 1590) 
that: ‘‘A qualified indorsement constitutes the indorser a mere as- 
signor of the title to the instrument. It may be by adding to the in- 
dorser’s signature the words ‘ without recourse’ or any words of sim- 
ilar import. Such an indorsement does not impair the negotiable 
character of the instrument.” 

In 4 A. & E. Ency. L. (2d Ed.) 276, the rule is stated that: ‘‘An 
indorsement ‘without recourse’ or other qualified indorsement does 
not in any respect affect the negotiability of the instrument, but sim- 
ply qualifies the duties, obligations, and responsibilities of the indor- 
ser, resulting from the general principlesof law. Nor does such in- 
dorsement cast any suspicion on the character of the paper, nor indi- 
cate, in any case, that the parties to it are conscious of any defect in 
the security, or that the indorsee does not take it on the credit of the 
other party or parties to the note. Onthecontrary, he takesit solely 
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on their credit, and the indorser only shows thereby that he is unwill- 
ing to make himself responsible for the payment.” 

In 7 Cyc. 809, itis said that: ‘‘ Anindorser may transfer title and 
at the same time, except so far as he is still chargeable with implied 
warranties as a seller of the paper, create no liability as indorser by 
indorsing a bill or note ‘ without recourse’ or with words which are 
deemed to be of equivalent import; but the addition of these words 
will not affect the negotiability of the instrument and wil] not bea 
notice of defects to put a purchaser on his guard.” 

Cases are there cited supporting the texts. We especially refer 
to the case of Hatch v. Barrett, 34 Kan. 223, 8 Pac. 129, where the 
court said that ‘‘the indorsement qualified by the words ‘without re- 
course’ is not out of due course of trade and does not throw any sus- 
picion upon the character of the paper,” and to the case of Stevenson v. 
O'Neal, 71 Ill. 314, where it was said that ‘‘wedo not doubt such an 
indorsement (without recourse) might aid in creating such a suspicion 
(some infirmity in the note), and would put the assignee on inquiry; 
but we have searched the authority establishing the proposition to 
the extent claimed for it (raising a suspicion of infirmity), butin vain.” 
The effect of such an indorsement is merely to qualify ‘‘the duties, 
obligations, and responsibilities of the indorser.” Wedo not see how 
it can be considered as evidentiary of notice of any infirmity of the 
instrument. While the court charged the jury that it was not alone 
sufficient to establish such notice, the court, nevertheless, charged 
them that it was a proper fact or circumstance to be considered by 
them in determining whether the plaintiff took the note in good or bad 
faith. From suchan instruction the jury necessarily must have under- 
stood that plaintiff’s taking the note with such an indorsement was 
some evidence properly to be considered by them as bearing on the 
question of his good faith and notice of the infirmity. We do not 
think it was. To hold that it was is in effect to hold that the negoti- 
able character of the instrument is to that extent impaired. 

Because of this error, the judgment of the court below is reversed, 
and the case remanded for a new trial. Costs to the appellant. 


LIABILITY OF ACCOMMODATION PARTY. 


Neal v. Scherber, Supreme Judicial Court of Massachusetts, January 4, 1911. 93 N. E. Rep. 528 
An accommodation party is liable to a holder for value, though the holder had notice 
of the accommodation character of the transaction. 


Exceptions from Superior Court, Suffolk County; John C. Crosby, 


Judge. 
Action by William E. Neal, receiver of the American National 
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Bank of Boston, against John F. Scherberand Mary White, ona note 
made payable to said bank, and executed by said Scherber as maker, 
and indorsed by said White and William A. Carrie; Scherber being 
an accommodation maker and White an accommodation indorser 
for said Carrie. The note was delivered to the bank by Carrie, the 
last indorser on it, in exchange for another note made and indorsed 
by the same parties, and then due, which other note had been given 
in exchange for a note made by Carrie and indorsed by White. 
Verdict was directed for plaintiff, and defendants bring exceptions. 


SHELDON, J. All the facts necessary to make out the plaintiff's 
prima facie case were conceded at the trial. We must construe the 
statement of the bill of exceptions that these facts ‘‘appeared from 
the evidence” to mean that they were undisputed, or in other words 
that they were admitted. That the defendants became parties to 
the note for the accommodation of Carrie and that this was known 
to the bank would not affect its right to hold them. As between 
them and the bank there was ample consideration for their agree- 
ment, whatever may have been the case as between them and Carrie. 
Rev. Laws, c. 73, § 46; Lowell v. Bickford, 201 Mass. 543, 88 N. E. 1. 

The verdict for the plaintiff wasrightly ordered. The exceptions 
are frivolous and must be overruled, with double costs and 12 per 
cent. interest. 

So ordered. 


LIABILITY OF SURETY. 





Rider v. First National Bank, Court of Civil Appeals of Texas, December 31, 1910. 133 S. W. Rep. 905. 


The maker of a note held by a bank assigned accounts, which were collected by 
the bank and applied on the note. Within four months thereafter the maker be- 
came a bankrupt and the bank was compelled to surrender the money collected to 
the trustee in bankruptcy. It was held that the surety on the note was still liable to 
the bank. 


Action by the First National Bank of Pampa against J. C. Rider 
and another. Judgment for plaintiff, and defendant Rider appeals. 
Affirmed. 


Dunkin, J. Appellant, J. C. Rider, as surety for J. S. Rider, exe- 
cuted a promissory note in favor of the First State Bank of Pampa; 
and the First National Bank of Pampa, appellee herein, subsequently 
became the owner of the note. The suit was instituted by appellee 
to collect the note, and both J. C. Rider and J. S. Rider were made 
defendants. Judgment was rendered against both defendants for the 
full amount of the note, the same being against J. S. Rider by de- 
fault, and J. C. Rider has appealed. 

The principal defense urged by appellant was a plea of payment, 
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based upon the following facts which were established by the evidence: 
Appellee collected certain accounts due J. S. Rider, who was a mer- 
chant and who had delivered same to appellee. The amounts collect- 
ed were entered as credits upon the note. Afterwards and within a 
period of four months from the date of delivery of the accounts to 
appellant, bankruptcy proceedings were instituted in the federal court 
against J. S. Rider, who was later adjudged a bankrupt. In the same 
court the trustee in bankruptcy sued appellee herein to recover the 
amounts collected by it on the accounts which it had received from J. 
S. Rider upon the allegation that, at the time of the transaction by 
which appellee acquired the same, J. S. Rider was insolvent; that the 
transfer of the accounts was within a period of four months next 
precedingthe bankruptcy proceedings; thatthesame wasanillegal pref- 
erence as between creditors and was void because in contravention of 
thebankruptcylaw. In that suit judgment was rendered decreeing the 
transfer of the accounts to be void and adjudging that appellee here- 
in pay to the trustee all moneys collected on the accounts and deliver 
over to the trustee all accounts and notes uncollected, which was ac- 
cordinglydone. Appellant introduced evidence tending to show fur- 
ther that, at the time appellee accepted the accounts from J. S. Rider, 
it agreed that the same should be taken as absolute payments pro 
tanto of the note in controversy. With this testimony as a basis 
therefor, appellant requested an instruction to the jury substantially 
that if such was the agreement, and if appellee had collected the ac- 
counts, then appellant’s plea of payment should be sustained. We 
think this requested instruction was properly refused. 

If the agree nent pleaded by appellant was proven, appellant could 
not invoke the same as a defense, freed of an inherent vice which 
rendered it null and void. As between the bank and J. S. Rider who 
were the only parties to the alleged agreement, the decree of the 
federal court requiring the bank to surrender to the trustee all bene- 
fits it had received under the agreement destroyed the entire con- 
sideration for the contract, and appellant, although not a party to the 
suit by the trustee, could have no greater rights thereunder than were 
vested in J. S. Rider. Durrell v. Farwell, 27 S. W. 795; 32 Cyc. 169, 
170. Further, it was proven, not only that appellant was informed of 
the suit against the bank by the trustee, but that in effect he demanded 
that the bank should resist it, to the end that the amounts collected 
should be held by the bank as credits upon the note. 32 Cyc. 159. 

Judgment affirmed. 
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SAVINGS BANK SYSTEMS OF THE WORLD. 


Fourth Paper. 


THE CAPITALIZATION OF HONESTY—AS EXEMPLIFIED IN THE 
VILLAGE BANKS OF GERMANY. 


HE bleak forest district of Westerwald (Western forest),Germany, 
was cursed with two evils—poverty and the loan shark. It was 

a poor country at best, with barren soil, scanty means of com- 
munication, bleak surroundings and indifferent markets. Na- 

ture had proved a very ‘‘step-mother” to this inhospitable bit of 
territory,upon which the half-starved population,—ill-clad, ill-housed, 
ill-fed,ill-brought-up by hard labor—eked out barely enough to keep 
body and soul together. The main source of food supply was meagre 
crops of wheat, and potatoes, and the milk and flesh of some half- 
famished cattle, for the most part hopelessly pledged to the ‘‘Jews.” * 
To their poverty was added famine, which swept over the country 

in 1846 and 1847, and which came with special severity upon this im- 
poverished people. Being practically debarred from other callings, 
the Jews fell back upon their peculiar aptitude and ingenuity for 
trading andsecured a practical monopoly of the trade in cattle, goods, 
corn and money. They had the people firmly in their grasp; once 
beguiled into trading with one of them, the borrower was as surely 
caught asa fly ina spider's web. These poor unfortunates were made 
to buy from the Jew and to sell to Atm—all at hisown prices. ‘* Plenty 
of cases,”’ says Wolff, ‘‘ are cited in which the poor peasant has been 
compelled to take the usurer’s lean and dry cow at a high price, in 
order to feed it up and return it, in exchange for a fresh lean one, 
when brought into condition and in calf.” Thousands found them- 
selves at the Jews’ mercy through the installment plan of real estate 
buying, and, being unable to meet the payments, have been ruined. 
Under such conditions the distress was great; every cottage was 
mortgaged; most of the cattle belonged to the money lenders; work 
was scarce; the crops were poor; famine and ruin stared them in 





* Wolff, People’s Banks—a record of social and economic success, p. 126. 
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the face. There was but one avenue open—more borrowing— and the 
whole district was turned into a usurer'’s hell. 
RAIFFEISEN, THE BURGOMASTER, TO THE RESCUE. 

But while it was cursed with poverty and usury, it was blessed in 
having as burgomaster one F. W. Raiffeisen who was trained for the 
army, but, on account of poor eyesight, was compelled to enter the 
Civil Service, and 1845 saw him installed Burgomaster in this forbid- 
ding land. He sawa ‘‘great light” when his heart was touched by the 
suffering of his people, and he planted a mustard seed in barren and 
neglected Westerwald that was to grow into an exceeding great tree, 
spreading out its branches over all Germany, Austria, Italy and Hun- 
gary, affording shelter to innumerable living beings rejoicing in its 
shade, with off-shoots penetrating into France, Servia and Russia.* 

His infirmity has been the blessing of millions; for in Raiffeisen’s 
Village Banks we have one of the most unique and successful agencies 
for the amelioration of poverty and the encouragement of thrift the 
world has yet seen. He made honesty a business asset and capitalized 
thrift until in these village banks thrift is synonymous with cred- 
it. When they laid him away in 1888, with honors, half Germany 
mourned him as a public benefactor, for had he not made two blades 
of grass grow where but one grew before? Yea, verily, a whole crop 
of hay! 


In Flammersfeld, a union of 25 parishes in the same Westerwald, 
equally distressed, he resolved in 1848 to champion the cause of the 
poor, and declared war upon usury. And he fought it to a finish. 


THE FIRST VILLAGE BANK. 

His first step was a co-operative bakery, which proved ‘‘a veritable 
godsend, for it enabled the peasantry to purchase bread at just half 
the current price.” The next step was a co-operative cattle-purchase 
association, and this also proved a success and‘‘attacked the Jews in 
one of their strongest outworks.” But they still held their bonds 
and mortgages. Raiffeisen ‘‘ now put his scaling ladder to the cita- 
del.”” With $1,500 gathered with no little trouble, he set up his first 
‘* Village Bank,” and offered the peasantry who would subscribe to 
his rules to supply them with money for their weeds. ‘* That little 
‘bank,’” says Wolff, ‘‘to which no one has evercontributed a penny 
in share capital, which has lived by lending money as cheaply as it 
possibly could, and finding means for borrowing still more cheaply, 
a decade or two ago resolved upon dividing its reserve (having for- 
saken its founders’ co-operative principles,) and discovered that that 
fund, the product of its tiny surpluses arising from petty transactions 
among its members, had grown to more than $10,000.” 

When the statement is made that one of the essential features of 
these banks is that zxdividuals shall not derive any benefits from the 


 * Wolff, p. 125. 
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bank except the privilege of borrowing and that every farthing of profit 
goes into the reserve; and in the event of dissolution the money must be 
handed over to some public institution, or employed in some local and 
useful public work, we naturally and rightfully conclude that here is 
a very unique institution and worthy of careful study. 


THE CAPITALIZATION OF HONESTY. 


The poor man has no credit because he is destitute, he is destitute 
because he has nocredit; therefore the only pledge he can give of 
reliability is his labor. 

The fundamental idea of co-operative credit banking is this: A 
number of men, poor alone, or poor and wealthy together, having no 
individual credit, combine their credit and pledge it joznt/y, in order 
to obtain that which they could not individually secure, but which 
they can individually use for profit. They literally pledge their all, 
for the benefit of all. And it is very clear that this cannot be done 
with safety unless the membership is se/ected, the borrower in- 
vestigated and the loan watched. 

To this end character is the-prime requisite; and by character 
is meant more than ‘‘ being good’’-—the man must be good for some- 
thing. Hewill find it easy to borrow if worthy; if unworthy, difficult 
if not impossible. 

Borrowing is not encouraged, but a loanis available for any man 
who needs it and can apply with good character asa pledge. He 
must (a) state his case; (b) what he intends to use the money for; (c) 
he must prove himself trustworthy and worthy of trust. He must 
not ‘‘stop one hole by makinganother.”’ Having obtained his sureties 
(other members) and given his note of hand duly indorsed,and received 
his money, he must apply the loan to the purpose for which he bor- 
rowed it. Was it to buya pig ?—then producethe pig! Was it to sow 
a crop of wheat? ‘‘ then show us the field,” the committee of inspec- 
tion will say, ‘‘ plowed and harrowed,” for once every three months 
this ‘‘ Council of Inspection” will look over the loan and its condition, 
and if the ‘‘ security” is not upto the mark, then get busy! Hasthe 
money been misapplied? Calltheloan! Harsh? Yes, but it works, 
and misapplication of funds and failing security does not often take 
place. It is like the leather strap behind the door—seldom used, but 
a leather strap, nevertheless, with a s/zmg to it, and capable of keep- 
ing the small boy under control. Interest and principal must be paid 
when due—this is insisted upon; and it teaches promptness in mat- 
ters of business. 

THE GROWTH. 

The little bank at Flammersfeld grew apace. It did its work well. 
The money lenders relaxed their grasp; the peasants took hope, and 
this modest unassuming Burgomaster smiled upon his work. He 
did no advertising—the bank advertised itself. Its good work was 
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its best advertisement. Slowly at first, as if to feel its way, the move- 
mentspread. It was five years (1854) before the second bank was 
formed at Heddesdorf, to which Raiffeisen had been removed. In 
1862, the third; in 1868 the fourth. In 1880 they began to grow, and 
by 1891 Germany had 885. The ‘‘drought year” (1893) demonstrated 
that they could do more to help the farmer than the state. The 
latter simply Aelped him; the former helped him to help himself, 
by ‘‘enabling him through co-operation to remove his stock for 
which he lacked keep, to districts where it would fetch a decent 
price.”” They (the banks) also bought fodder in advance at low prices 
and sold to members at cost. And when the drought was over they 
supplied cash wherewith to re-stock the farms on easy terms.* 

At present (1910) they number about 4,340, with at least 8,000 
others formed after the same pattern. 

MANAGEMENT AND METHODS OF OPERATION. 


Schulze, whose system will be described later, worked in the sowns, 
for the benefit of townspeople, not of the poorer class. His banks 
were not intended to benefit the very poor. Raiffeisen worked in the 
country; and his work was for the poor. Schulze sold shares; Raif- 
feisen did not. He exacted no fee in joining and made Jong credit 
the rule. The poor man having no fee to join, could not borrow if 
membership were a prerequisite to borrowing. To help the poor 


borrower, sufficient time must be given ¢o allow the loan to pay itself. 
He might want money to buy manure, or seed, or feed for cattle, and 
he could hardly be expected to repayit inside of a year. If he wanted 
to build a house or barn, or drain a field, he must be given credit for 
from two to five years. 


MERITS OF THE PLAN. 

The chief merit of the system lies in the fact that it is admirably 
adapted to country districts, each association being confined to a dis- 
trict or parish, which if small may be combined with another. 

Members are elected with great care, on application, by present 
members, and as said before, character is the chief credential. No 
difference exists between rich and poor, although the former natur- 
ally are the most prominent inthe management. The ‘‘ Committee” 
—in every case consisting of five—are charged with the executive 
work. The ‘‘ Council of Inspection,” of from three to nine, check 
up and supervise the work quarterly. 

Neither members of the Committee nor of the Council of Inspec- 
tion are allowed remuneration of azy sort,and every chink and crevice 
is deliberately closed against the spirit of greed or cupidity. One 
man only is paid—the cashier, and he has no voice whatever in the 
employment of the money. 


* Wolff, page 131. 
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Next above the individual bank comes a *‘ Union” of which there 
are now thirteen, also with a ‘‘committee.” At the apex stands the 
Central Council (General Anwalt schaft) with a Representative Coun- 
ciland Annual General Meeting. Since 1877 the Unions have their 
own Central Bank (head office Berlin), in which the affairs of the 
whole system are focused. It isa joint stock company and acts as 
theintermediary betweenthe general market and the individual banks. 
It isa Raiffeisen institution solely and does no business outside the 
Union. Its dividends are limited to 3% per cent. and all surplus goes 
into the reserve fund. Its business is large, and it lends to local as- 
sociations at reasonable rates, ordinarily at 334 per cent., and allows 
3% percent. on deposits. The Imperial Bank has a standing agree- 
ment for rediscounts on favorable terms. It has thirteen branches, 
and the ‘‘turnover” in money in 1908 was $189,545,500. Much 
business is done between branches independent of the central bank, 
and it is estimated that the interest rate has been reduced 1 per 
cent., or, to put it reversely, credit is cheaper by 1 per cent. 
than it formerly was. 

THE RESULTS. : 

Space does not permit a review of a//the beneficial results of the 
half-blind Burgomaster’scure for usury. Besides spreadingto Austria, 
Italy, Russia, France, Belgium, Holland, Servia, Bulgaria, Ireland, 
Cyprus, India, Canada, and legalized in Massachusetts, the impulse 
given to agricultural co-operation has been enormous. Co-operative 
vintries, dairies, breeding societies, common purchase and common 
use-of-machinery, like threshing machines, have been of untold value 
to the 405,819 members. At the present time the assets amount to 
over $120,000,000. 

But, aside from its value to farming, its moral value has been very. 
great. They have taught the poor to look on savings not as a mere 
possession, but as an implement of work, and on money as an article 
‘* well worth hiring at a price.” * 

In providing credit for the man who wants it and can use it, you help 
him and the community, and satisfy an economic want; but, if you 
make good character an essential element in that credit grantirg, 
you have a powerful ethical force at work. The man has good char- 
acter—therefore he gets credit; he gets credit, therefore it stamps 
his character with approval; if he wants credit and has bad character, 
he must improve his morals or go without credit. 

A Rheinish parson confessed that the Raiffeisen bank in his par- 
ish did more to raise the moral tone of the people in his parish than 
all his preaching! And a judge of the Court at Neuwied says litiga- 
tion has materially decreased, through the advent of the bank; and 


* Development of Thrift, p. 103. 
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a German writer has said: ‘‘ The setting up ofa Raiffeisen bank means 
the pulling down of work houses!” 


JOINT LIABILITY. 


The secret of this moral effect is the common, joint and several 
liability—unlimited as it were. One for all, and all for one, is the 
principle; and, as Wolff says: ‘‘Its adoption must be adso/ute, and 
absolute with full equality among members, assigning equal rights 
and equal liabilities to all.’’ Retirement is limited to the conclusion 
of the year, uponnotice. This means an efficient pledge from w#thin 
and ample security w7thout, such as will make inquiry, by a lender, 
superfluous. Or, to put it differently, ‘‘ Maximum of responsibility, 
minimum of risk, maximum of publicity.”” To secure the first, un- 
limited liability has been accepted by the members; to secure the 
second, the membership has been carefully guarded, and the banks 
have been allowed to invest in no speculative enterprises; to assure 
the third, the actions of the banks have been made public and the 
membership confined to the district within which each member can 
be well known by every other member. * How well this has worked 
may be seen from the fact that in 43 years no member or creditor has 
lost a cent.t Itis in a member’s own interest, not only to be honest 
himself; but to see that others are honest also. This was the Burgo- 
master’s greatest triumph; he created security where formerly there 
was none. There is nothing to sharpen the wits of people concerned, 
to make them watchful, critical, observant, inexorable, like effectual 
liability.{ With onlya few dollars at stake no one in the little village 
would care to say ‘‘ no” to an undesirable; but let him know he will 
be liable for any default the applicant may make and he will be care- 
ful whom he ‘‘o.k.’s."" The breeches-pocket knows no etiquette. This 
‘moral supervision has had much to do in making the Burgomaster’s 
banks admirable reformers. The people soon learn the value of a 
cheap lending institution when they see their neighbors using it to 
advantage; and,if membership is dependent upon good character, ‘* it 
is astonishing how fast the drunkard forsakes his sottish ways, the 
spendthrift his extravagance, the idle become industrious, the quarrel- 
some man peaceful and the reckless careful." The whole fabric is 
built upon a system of mutual checking. The borrowers are checked 
by the committee; the committee by the council; the council by the 
mass of members. So carefully is membership selected, the work 
of supervision carried out, the loans investigated, and the use of the 
money watched, that ‘‘I have never heard,’ says Wolff, ‘‘of a case in 


* Development of Thrift, p. 105. 
+ Social Spirit in America, p. 158. 
t Wolf, p. 152. 
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as a matter of course; but in every case the debtor’s estate or his sure- 
ties have—with an occasional draft upon the reserve fund—proved 
equal to the liability —as must be the case under careful management.” 


BEFORE AND AFTER. 


‘* Anhausen, before and after the advent of the Raiffeisen Bank, 
shows a marked contrast, and a change sufficient to stamp endorse- 
ment upon this plan of co-operative thrift. 

‘* Before, the village abounded with rickety buildings, untidy yards 
and filth. The people were ragged and immoral, and given to intem- 
perance. Poverty stamped itself everywhere. The people were in 
debt to the money lenders, and helpless. But, after the bank had 
done its work, the filth gave way to cleanliness; the rickety buildings 
were repaired; the people comfortably clothed and temperate; the 
usurer no longer in control, and the evidences of thrift are every- 
where.”’ * 

THE BANK AS AN INSTITUTION. 

The Raiffeisen Bank is not a pretentious affair, and will not be con- 
spicuous by its barred windows and gilded signs. It may be an upper 
room over the blacksmith shop or the corner of the village grocery. 
It may even be a board across two cracker boxes behind the barn. 
But behind the board is a real man, and he takes his place at stated 
times—say twice a week. Business is not brisk; but itis good. A 
few modest deposits are all that pass through the ‘‘ teller’s cage,” and 
the real work of the bank begins when the directors get together—it 
may be, behind this self-same barn,to passuponloans. Would that more 
bank directors were as careful in granting credit! Loans are made 
on real estate or on ‘‘ current accounts,” largely to manufacturers,and 
simple loans, the latter predominating, They do not average high, 
and probably seldom exceed $125, and the directors know what the 
money ts borrowed for. One wants to buy fertilizer and needs ten 
dollars; if he can answer the ‘‘test questions” satisfactorily he gets 
it until the crop matures. Another wants to drain some bad land. 
He may get it for five years, payable in installments, as the property 
pays back the investment. Another needs a cow or some farming 
implement; and soon. Loans are only called when the bank’s good 
offices have been abused, such as misapplication of the funds, neglect 
of his farm, indifference, drunkenness—which is not only a financial 
hardship, but a moral and social catastrophe, for expulsion from the 
society means disgrace, and few there be who would dare risk it. 
More than half the agriculturists of Germany are members of these 
banks; and, after fifty years of helpful existence, there has not been 
a single failure, for in the capitalization of honesty there is safety— 
and success. 








*(. M. Keyes in ‘* The World’s Work.” 
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WHY MARKET VALUES? 
A WAVE THEORY. 


Many estimable persons reject investment values as the basis of sur- 
plus computations for savings banks and insist upon market values. 
Why do they do so? From a feeling that this is more ‘‘ Conser- 
vative,’’ namely, that just now surpluses are smaller at market than 
investment. But they do not reflect that inevitably this relation will 
change and market values will again be the higher, as was the case be- 
fore 1900. This is one of the principal reasons for the great depletion 
of surplus at the present day. During those flush years, the increase 
of market surplus was interpreted as earnings, when in reality it was 
only a paper increase, and should have been interpreted not as an en- 
couraging sign of progress but as a danger signal indicating a low bar- 
ometer of income requiring the taking in of sail. 

The ups and downs of prices of bonds correspond broadly to the downs 
and ups of the general interest-rate; which one of these is the cause of 
the other, is unimportant: the fact is that they coexist. 

They both appear in long waves; if the interest-rate is at the crest 
of its wave, the average of prices is in the trough of z¢s wave. 

It must be understood, of course, that the prices and interest rate re- 
ferred to relate to those high grade bonds which are permitted to savings 
banks and trustees. 

I find from the records of a medium-sized savings bank that in the 
middle of 1896 the two valuations were substantially the same, that is, 
the two waves intersected; then they separated, the market value rising 
above the investment value until Jan 1, 1901, when the excess of market 
value was atits maximum. Every half year thereafter the market value 
dropt, relatively to the investment value, until about the middle of 1903 
they again equalized, approximately. But the turn has not vet come; 
the market decrease is still continuing and market values are far below 
investment values. 

That the reaction will come, seems inevitable. As we have no per- 
petual or irredeemable bonds, the high-price (low productiveness) bonds 
are reaching maturity, and will be vep/aced by cheaper, more productive 
bonds. This will again equalize the two sets of values. 

When we buy a 5% bond ona 4.15 basis, we are discounting at 4.15% 
compounded semi-annually, not only the $1000 face of the bond but every 
coupon till maturity. We cannot escape from this process, though the 
market basis may have an infinite number of fluctuations. If we inci- 
dentally sell the bond, which seldom occurs, we may make a profit or a 
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loss; if we hold it and graduate our dividends to the aggregate income of 
this and other bonds, always allowing for amortization, we can neither 
gain nor lose. 

The investment value depends upon and is a mathematical deduction 
from two facts, the price paid and the price to be received, viz., par. 
Why should we forsake it for a price which is merely a guess at the price 
for animaginary sale,and depends on no ascertainable facts? It is a crea- 
tion to a great extent of the personal equation of the valuer, who is mov- 
ed, unconsciously perhaps, by motives of self interest. 


[ ee | 


SOMETHING ABOUT PERU. 


It is safe to assume that comparatively little is known in this country about Peru, 
as she is to-day, and the splendid opportunities that exist for the development of a 
greater trade with the former home of the Incas. ‘‘ As rich as Peru,” is an old and 
well-known saying, but it fails to give hardly a slight conception of the hidden and 
only partially developed resources of this wonderful country. The more that is 
learned of this land, where both the adventurer and scientist as well are endeavoring 
to make new conquests and win new laurels, the more appropriate seems the old 
adage; and the more the resources are investigated the greater are the wonders 
disclosed. 

‘* Peru, To-Day” is a monthly, illustrated magazine, published in Lima, and 
thoroughly devoted to the advancement of the material interests of Peru. Much space 
is given mining, agricultural and other miscellaneous industries. It appears that 
wheat is not grown on a large scale at present, on account of the great cost of trans- 
portation, but it is expected that as new railways are laid out and completed large, 


additional areas of land will be put under cultivation. Peruvian millers are using, 
principally, imported wheat in manufacturing flour, getting their supplies from Chili, 
Australia and the United States. It is also remarkable that agricultural machinery is 
practically unknown in many sections of Peru, owing, it is claimed, to the difficulty 
of communication and lack of transportation. It certainly should be a good field for 
enterprising Americans to cultivate. 


The guano industry is one of the greatest of Peru’s products and forms one of the 
most important items of export. Closely allied, in importance, is the rubber indus- 
try. From small beginnings in 1882 the production has now reached nearly 3,000,- 
000 kilograms, annually. 

Peru has some famous railways. Among them isthe Central Railway, the highest 
railway in the world. On this line is Ticlio, the highest station in the world, being 
15,865 feet above sea level. This railway also passes the ruins of Cajamarquilla, an 
ancient Inca settlement, close to Santa Clara station ; Chosica, in perpetual sunshine, 
2,800 feet elevation; Santa Eulalia, famous for its fruit; Verrugas Bridge, 575 feet 
long, 225 feet high; Mount Meiggs, in perpetual snow, 17,575 feet high; Yauli, 
noted for its hot springs and Lake Titicaca (12,500 feet above the sea, the highest 
large body of fresh water in the world) where steamer is taken for La Paz in Bolivia. 

The magazine referred to also has a Panama section, in which much space is given 
to the progress of the work and incidents connected therewith. In a recent issue is 
the following editorial comment: 

‘* Before 1915 the Panama Canal will have broken down the slender barrier which 
now renders necessary the long detour via the Straits of Magellan or ‘round the Horn 
for unbroken cargoes, and instead of being farther from New York to Callao than to 
to the South Pole, we shall be 1,000 miles nearer the North American Metropolis than 
is San Francisco. The West Coast will then come into its own.” 
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SAFETY DEPOSIT COMPANIES. 


By E. B. KIXMILLER, of CREDIT DEPARTMENT, CONTINENTAL & COMMERCIAL 
NATIONAL BANK, CHICAGO, and C. H. LAMBACH. 


HE relation existing between safety-depositaries and their depositors is generally 
stated to be that of bailee and bailor. The case of Lockwood v. Manhattan Stor- 
age Warehouse Co., 50 N. Y. Supp. 976, puts it as follows: ‘* That the rela- 

tion of the parties to such a contract is that of bailor and bailee seems to be sufficiently 
established in this state by the case of Roberts v. Safe Deposit Co., 123 N. Y. 57, if 
it requires any authority whatever beyond the well-settled principles of the law of bail- 
ment.” The New York Statutes define ‘* safe-deposit” companies thus: ‘‘ The term 
‘ safe-deposit company,’ when used in this chapter, means every domestic corporation 
formed for the purpose of taking and receiving as bailee forsafe-keeping and storage * * 
on deposit and guaranteeing their safety upon such terms and for such compensa- 
tion asmay be agreed upon by the company and the respective bailors thereof. * *! In 
Mayor v. Brensinger, 180 Ill. 110, the relation is held to be one of bailment. A Texas 
case, 91S. W. 596, holds the same. Cussen v. South Calif. Sav. Bank, 65 Pac. 1099, 
a California case citing the New York cases, designates the relation similarly. From 
the authorities available it would almost seem as though the relationship of bailor and 
bailee is detinitely established. 

With that conclusion, though, the holdings on matters involving, not the relation- 
ship directly, but questions collateral to it, are far from being consistent. In fact it 
would seem on principle that the holding of safety-depositaries as bailee is wrong. A 
review of the essentials of a bailment will evince an essential difference in the relation 
subsisting between the ordinary bailor and bailee and that between the depositary and 
depositor. 

‘* A bailment may be said in a broad sense to consist in the rightful possession of 
a chattel severed from its ownership.” * ‘+ To constitute a person a bailee of property, 
he must have such full and complete possession of it as to exclude, for the time of the 
bailment, the possession of the owner.”’* ‘* The old and still recognized definition of 
a bailment is ‘a delivery of goods in possession, and is either to keep or employ’ 
(Finch’s Law, b. 2, ch. 18); and such full delivery of the property must have been 
made to the bailee as to require a redelivery of it by the bailee to the owner, after the 
trusts of the bailment have been fully discharged.” + 

The authorities are decisive of one point, viz., that a bailment requires a posses- 
sion on the part of the bailee. That the safety-deposit company has no ‘‘ such full and 
complete possession as to exclude the owner for the time of the bailment” is clear. 
Ordinarily goods are deposited in boxes to which the owner has the key exclusively or 
to which the company retains a master key necessary to his entrance, but not sufficient 
to give the bank access to the contents. |The depositary in no instance has, nor is it 
intended to have or exercise any control over the contents of the box. It knows nothing 
of them and need not, to perform completely the cbligations of its contract. The prac- 
tice requiring the use of a master-key by the depositary is not an evidence of any in- 





1. B. C. & G. Annotated Cons. Laws of N. Y. VL, p. 301. 

2 Schouler on Bailees, p. 1. 
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tent of the parties to confer a possession on it, but is a means it adopts to carry out its 
trust to guard the vault and more particularly to keep persons from entering the boxes 
of others. It merely serves as a method of insuring knowledge on the part of the com- 
pany that no one is permitted access to a safe not belonging to him. The depositary 
company would be guilty of a breach of trust were one of its officers to enter the box 
of a depositor, just as if it permitted an outsider to do so. That it can be said there 
is any delivery of possession to a safety-deposit company under such circumstances is 
difticult to see. 

This contention was made by counsel in the case of Lockwood v. Manhattan Stor- 
age and Warehouse Co. in an attempt to show the defendant company not a bailee. 
It was refused by Van Brunt, J., who said: ‘‘It was urged upon the part of the de- 
fendant that it was not the bailee, because it was not in possession of the plaintiff's 
property. If it was not, it is difficult to know who was. Certainly the plaintiff was 
not, because she could not obtain access to the property without the consent and active 
participation of the defendant. She could not go into her safe unless the defendant 
used its key first, and then allowed her to open the box with her own key; thus abso- 
lutely controlling the access of the plaintiff to that which she had deposited within 
the safe. The vault was the defendant's and was in its custody, and its contents were 
in the same condition."" The concluding sentence may have been inadvertently said, 
but it expresses perhaps more accurately the state of affairs than the foregoing portions. 
Access by the owner can not be the test of his possession. His possession existed when 
he placed the goods in the box. There was no intention to divest himself of it. The 
possession of the owner continues until given up or assumed by another. It cannot 
well be said that the depositary can take possession when it cannot secure access itself 
to the goods. °(@) 

The writers are not alone in their doubt as to the correctness of the rulings in the 
cases cited. Hale on Bailments raises the same question and points out that while the 
decisions are correct, there was no necessity for holding the transactions bailments. 
‘* It seems to have been assumed, without much consideration, that such companies are 
bailees for hired custody. In the ordinary course of their business, safe-deposit com- 
panies rent safes or boxes in their vaults to depositors, engaging to maintain a guard 
over the vaults, but retaining no right of access in themselves. It does not receive 
deposits personally, as in the case of special bank deposits, but, on the contrary, the 
depositor himself places his property in his safe, and removes it, at his pleasure; the 
company being ignorant of what, if any, property is in the box or safe. Can it be 
said, in any true sense, that the company is in possession of the property, or that there 
has been a delivery? If there isno possession,und no delivery, there is no bailment.” ® 
‘* The similarity between safe-deposit companies and bailees lies in the fact that the 
former, by express contract, assume certain duties, which in the absence of express 
contract, are imposed upon the latter by law.” ° 

It is suggested by Hale on Bailments that the cases decided do not necessitate 
holding a safety-deposit company a bailee. Such would seem to be thecase. A more 
accurate definition though is difficult to frame. Perhaps the nearest to such a detini- 
tion would be to term them custodians for hire, thus indicating the lack of possession. 

This lack of possession has important bearing on the liabilities of the company in 
creditor-action of garnishment of which we shall speak later. 

It would seem that the duties of a safe-depositary do not depend on a bailment 
relation, but on one of a contract to guard. This duty to guard exists irrespective of 
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any possession on the part of the company. It is bound to exercise reasonable care 


and diligence in protecting the contents of the safes from either theft, destruction, or 


other form of loss. This care is, under the circumstances, one requiring a high de- 
gree of diligence. 

In case of any loss the company will be held answerable in an action for negli- 
gence, based on a duty arising out of the contract. The depositor need only prove 
the loss to make a prima facie case.* This done it devolves on the depositary to show 
the manner of loss. This virtually puts the depositary to the necessity of making an 
attirmative defense. If the explanation of the loss is such as would excuse, then the 
plaintiff must prove aftirmatively lack of ordinary care and diligence on the part of the 
company. 


Where a safe-deposit company permitted an officer with a search-warrant to come 





in and carry off bonds, the depositor proved the loss, creating a prima facie case. 
The company justified by alleging seizure under process of law. The depositor was 
then forced to prove that the warrant did not call for the property taken and the de- 
fendant was consequently shown to be guilty of a breach of duty.* 

What constitutes negligence on the part of the company is a question of fact 
largely. To permit two keys to be outstanding or even made and kept in such a 
manner that they can come into strangers’ hands is negligent. The dishonesty of 
agents or servants of the company will render the depositary liable. Admission of 
persons unauthorized to enter the vaults or the safe of the depositor will be grounds 
for action. Due care would seem to require that the depositary equip itself with 
vaults that were sufficiently protected from burglary. Whether the most recent and 
improved safes are required is of course to be doubted. The question though, in the 
event of palpable lack of security in accommodations, would be likely to be decided 
by a jury as lack of that degree of care required of a depositary. It must be remem- 
bered that a safety-deposit company holds itself out as serving in a capacity where an 
unusual degree of safety is afforded and any losses will be consequently more strictly 
scrutinized. 

That an express contract is not necessary to give rise to this duty of guarding 
has been decided in the two Illinois cases cited below. ‘+ Although one who hires a 
box in the vaults of a safe-deposit company may keep the key himself, yet the com- 
pany, without any special contract to that effect, will be held to at least ordinary care 
in keeping the deposit. The duty of exercising such care arises from the nature of 
the business which the safety deposit company carries on. The obligation to dis- 
charge such duty is implied from the relation between the parties.” It is thus ap- 
parent that entirely irrespective of any relation of bailment, the depositary is liable 
for negligence either on a contract express or implied to exercise due care in guard- 
ing the property of a depositor. 

The depositary may often be made a party to transactions involving a depositor 
and third parties. The most common forms of action to which either the goods or 
the company may be subjected are either attachment or garnishment. The latter ac- 
tion as we shall see will not lie against a depositary although instances are to be found 
where it was attempted. Seizure by the sheriff on direct attachment is the only 
method of reaching property in a safety-deposit vault, in a civil suit.'’ Where such 
attachment issues it devolves upon the depositary to see that it is fair and regular on 





7. Safe Dep. Co. etc., 85 Pa. St. 391; Claflin v. Meyer, 75 N. Y. 262 and cases cited. 
8. Roberts v. Stuyvesant Safe Dep. Co.. 123 N. Y. 57. 

9. Bauman v. National Safe Dep. Co., 124 Ill. App. 419. Mayer v. Brensinger, 180 Il). 110. 
9a. Infra. cases cited. 

10. U.S. v. Graff, 67 Barbour, 304. 





0 eee ee 


; 








ee EA 





SAFETY DEPOSIT COMPANIES. 343 


its face. Property so taken will constitute a defense to the depositary which is not 
required to examine further than the validity of the process. In the case of a search 
warrant, the warrant to be valid must describe the goods to be seized, the place of 
seizure, and command the property and the person in whose possession it is to be 
found, to be brought before the magistrate issuing the warrant. For such purposes, 
although there are no adjudged cases, it is probable that possession would be construed 
to be the custody of the depositary, thus calling on one of its officers to appear.'' The 
same duty of ascertaining the validity of the warrant so far as its being fair and reg- 
ular on its face applies. In neither the issuance of an attachment or a search warrant 
is the depositary called upon to determine on the validity of the judgment or the 
sutticiency of the information.’? Furthermore, even if the property taken under a 
warrant or attachment that is not regular, is subsequently attached by regular pro- 
cess before being returned to the safety-depositary, the company will be liable not- 
withstanding the validity of the second seizure.’ Of the actions maintainable by 
the company to recover property seized wrongfully, we shall speak later. 

Although subject to seizure by direct attachment, property in the vaults of a safe- 
deposit company is not subject to garnishment. The lack of possession found in the 
ordinary bailment relation renders an action of garnishment or trustee process impos- 
sible. Rood on Garnishment states the contrary rule, citing U. 8. v. Graff, 67 Barbour 
304.'4 This is clearly an error since im that case the action was one of attachment. 
Ilis statement of the requisites of an action of garnishment indicate the inability to 
varnishee. ** Control must be active and exclusive of defendant. Mere constructive 
possession or right of disposition is not enough. Unless the property sought to be gar- 
nished is in the actual control of the garnishee, so that he can dispose of it at will. he 


cannot be charged. Actual personal possession is not necessary in order to charge the 
garnishee. Possession of an agent is enough. Nor is it necessary that the garnishee 


have any right to withhold the property from the defendant nor to move or handle it, 
provided he has it in his power to do so.'° The sentence, at the end of the above ex- 
tract from Rood, affords the only basis for the conclusion that garnishment will lie. 
Taken with the context, it is apparent that there is either an inconsistency or the sen- 
tence is intended to be applicable only in cases where there is a possession. The cases are 
conclusive of the proposition that a possession is requisite to garnishment. '* The lead- 
ing case on the point, Gregg v. Hillson, 8 Phila. p. 91, holds that the contents of a 
sufety-deposit compartment, of which depositor held the keys and which by the con- 
tract of rental the company had no right to enter, are in possession of the defendant 
depositor and the depositary cannot be charged as garnishee. 

The importance of the distinction between garnishment and attachment lies in the 
duties involved. In garnishment the garnishee stands in practically the same relation 
tothe creditor that he formerly did to the debtor. Such being the case, were a safety 
dlepositary garnishable, they would owe practically the same duties to the creditor to 
guard that they did to his debtor. Further, in an attachment the goods themselves 
must be seized. It will not do to serve a writ on the depositary and stop there. The 
box must be entered and the goods attached. This brings them into the custody of 
the Court and relieves the depositary of any further liability. In a garnishment pro- 
ceeding service of the writ on the officers of the company would be enough and they 
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would be bound as garnishees. Not being garnishable in every case it is necessary for 
third parties to actually seize the goods in order to acquire any rights over them. Fail- 
ure to do so leaves the depositor free to come and remove them at his pleasure. A writ 
merely served on the company is not sufficient to constitute an attachment. 

The safety-deposit company can maintain ‘* possessory” actions to-day to recover 
goods taken out of its vaults wrongfully. If, for example, a sheriff attaches and re- 
moves chattels on process that is invalid on its face, the depositary owes its depositor 
a duty to take steps to recover. Its failure to recover means liability in damages. It 
should have a right to recoup even where it cannot recover the goods in specie. The 
latter method is of course preferable. To accomplish that an action of replevin is the 
means. At common law such an action would be impossible owing to the lack of pos- 
session at the time of taking. To-day by statute the right to possession, that the pur- 
suance of its contractual duty gives it, is sufficient to give the safety-depositary a right 
to replevy the goods so taken. The same is true of an action of conversion. The right 
to possession will be enough to sustain the action and recover damages. '' Trespass 
cannot be maintained because of lack of possession at the time of taking, nor can case 
because of the lack of any property interest in the chattel that has been injuriously in- 
terfered with. Without going into detail as to the actions, it is clear that the deposi- 
tary is not without ample remedy if it does permit goods to be taken away negligently. 

In conclusion one other matter ought to be referred to, viz., the liens, if any, ac- 
quired for charges. At common law a warehouseman acquired a lien for storage, simi- 
larly with various other businesses. The lien of the warehouseman and the othercommon 
law liens were all dependentonthe element of possession. The safety-depositary having 
no possession would consequently not acquire any lien. The matter is summarized by 
Jones on Liens, Sec. 254: ‘* Bankers have no lien on a box containing securities depos- 
ited with them by a customer for safe-keeping, he keeping the key, and having access 
to the box, and the banker not having access to it.” 





17. Pollock and Wright, Possession, p. 145. 


KANSAS AND MISSOURI BANKERS’ CONVENTIONS. 


As heretofore announced the Kansas and Missouri Bankers’ associations will hold 
their annual conventions on the same date— May 24 and 25. The former will be held 
in Kansas City, Kans., the latter in Kansas City, Mo. On the evening of May 24 a 
joint meeting of the two associations will be held. According to W. F. Keyser, the 
secretary of the Missouri association, the programme arranged is as follows: 

The meeting will be called to order by J. F. Downing, president of the Kansas 
City Clearing House Association. Addresses will be delivered by David R. Francis, 
vice-president of the Merchants-Laclede National Bank, St. Louis, on ‘* Kansas, from 
the Viewpoint of a Missourian; W. J. Bailey, vice-president of the Exchange Na- 
tional Bank, Atchison, Kans., on ‘‘ Missouri, from the Viewpoint of a Kansan;” F. 
O. Watts, president of the First National Bank of Nashville, Tenn., and also of the 
American Bankers’ Association on ‘‘ The American Bankers’ Association,” and by 
Hon. Franklin MacVeagh, Secretary of the Treasury, on a subject which will be an- 
nounced later. Those who will attend are already anticipating the most enjoyable 
convention ever held in the Southwest. The individual programme for the Missouri 
convention has not been completed. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


TRUST AND JOINT ACCOUNTS. 


Editor Banking Law Journal, FREEPORT, Pa., March 24, 1911. 
Deak Str:—In the March number of your JourNAL, appeared an article on 
Trust and /Joént accounts, where the question was raised as to the value of the 
‘+ Trust “ or ‘+ Joint ” agreement after the death of either party to same. Will you 
kindly give me your opinion of the enclosed ** Joint Account Agreement ” which we 
paste to the back of the signature card when the joint account is opened, having both 
parties sign the agreement with witness. Will this agreement protect the bank in 
paying from the account either before or after death of either party to the other? 





** We, the undersigned, do hereby open an account with the Freeport 
Bank, of Freeport, Pa., and do hereby authorize, empower and direct the 
Freeport Bank to open an account with us in the name of 


IW7tness. 


said bank may employ and we do hereby agree with each other to become 
and be copartners in the ownership of said moneys, and of all accrued and 
accruing interest thereon, and of all moneys hereafter to be deposited to 
suid account; and it is agreed that each or either of said parties or the sur- 
vivor of them may at any and all times draw and receive from said bank 
the whole or any part of said moneys, and that each of said parties is 
authorized and empowered to sign either or both of said names, as re- 
quired by said bank, to any receipt, check, or other voucher for the 
moneys so drawn. 


Also, where an account is opened in the name of ‘** John Jones, Trustee ‘for 
James Smith,” and Simith dies, is the bank safe in paying the balance to the trustee, 
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or should it be paid to the executor, especiaily where it is known to the bank that 

the money was the property of John Jones, simply carried in the trust account, so 

that the said Smith could claim the money should the said Jones have died first? 
Yours very truly, CASHIER. 


Answer.—The agreement, in our opinion, will protect the bank 
in paying either of the joint depositors, either while both are alive, 
or after the death of one. The bank, however, should not pay the 
survivor after it has been notified not to do so by the administrator 
of the deceased depositor. We would suggest the substitution of 
the words ‘‘ joint tenants” for ‘‘copartners” in the agreement. If 
the depositors were actually partners as to the fund, the partnership 
would terminate on the death of one of them, and the survivor would 
not be entitled to the entire fund. 

As to the deposit by Jones in trust for Smith, there is a statute 
in Pennsylvania under which a bank may pay a trust account to the 
beneficiary in case of the death of the trustee, where the bank has 
no further notice of the terms of the trust than is imparted in the 
form of the deposit. This applies only to savings banks. No pro- 
vision is made for the case where the trustee survives the beneficiary. 
In such case the trustee’s right to the money depends upon whether 
or not he has created an irrevocable trust. If he has, the fund be- 
longs to the beneficiary’s estate. If there is any dispute as to the 
ownership of the fund the safe course for the bank to pursue is to 
hold the fund until one or the other establishes a legal claim to it. 


STOPPING PAYMENT ON CHECK. 
Editor Banking Law Journal. Metter, Ga., March 27, 1911. 

Dear Str:—Mr. P. has an account with two banks, A. and C. He gives a widow 
a check drawn on Bank A. The widow goes to Bank C. and gets the check cashed, 
said bank cashing the check because it knows Mr. P. has money in both banks, and 
sends it to Bank A. for collection. In the meantime Mr. P. stops payment on said 
check and it is protested by Bank A. and returned to Bank C. The widow having 
nothing in reach of Bank C., it charges the check to the account of Mr P. and noti- 
ties him. 

Mr. P. claims, as he had stopped payment, he is released from paying the check. 
Bank C. holds that, as it had no notice of the payment having been stopped, and as 
the check was protested, gave it the right to hold Mr. P. responsible for loss occur- 
ring from paying his check. Whichisright? Very truly yours, Swpscriper. 

Aunswer.—Stopping payment on the check does not release the 
drawer, Mr. P. Bank C isa holder for value of the check and is en- 
titled to recover from Mr. P., regardless of his having stopped pay- 
ment, unless Mr. P. can establish a defense which would be good as 
against a holderin due course. If, for instance, Mr. P. stopped pay- 
ment because the widow failed to deliver certain property, in pay- 
ment for which the check was given, Mr. P. would nevertheless be 
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liable to the bank. This defense would not be good against a holder 
in due course. Bank C, then, may apply Mr. P.’s deposit to his in- 
debtedness on the check. If bank C had none of Mr. P.’s money on 
deposit it could sue Mr. P. on the check and recover. 


ACCOMMODATION NOTE. 


Editor Banking Law Journal. , Fua.. March 30, 1911. 
Dear Srr:—We are enclosing copy of a note held by this bank, and would like 
your opinion on same. A. B. was conducting a saw mill, furnishing lumber to the 
X Company, who profited only in an indirect way from proceeds of the note. About 
one year after the loan was made A. B. went into voluntary bankruptcy, the credi- 
tors realizing nothing, this note, however, being listed among his liabilities. The 
X Company is a corporation, the signature on note having been placed thereon by 


aes Vov. 17, 1907.... 
? .... lwo months 


PROMISE TO PAY TO THE ORDER OF Bank of A 


One Thousand Do.LaRs 


for value received, payable at the BANK OF A, with interest at the 
rate of 8 ¢ per annum until paid, interest payable semi-annually. 


And each of us whether maker, guarantor or endorser, hereby severally waives 
and renounces any and al! h: mestead or exemption rights he may have under the 
Constitution or Laws of the State of Florida or any other State or United States 
as against this note, and each further waives demand notice of non-payment and 
protest, and in event suit is brought for the collection of this note, to pay all costs 
of collection, inc'uding attorney's fees. 





the President of corporation, although his name does not appear, signature being 
merely ‘‘ The X Co.” We understand from reading the JourNaL that a corporation 
cannot be held as accommodation endorser, and we would like your opinion as to 
whether or not Mr. R., the president, who affixed the signature of the corporation, 
can be held individually. Yours very truly, CASHIER. 

Answer.—Mr.R.is not personally liable on the note. He signed the 
name of the corporation without any intention of becoming liable 
himself. And the bank undoubtedly took the note on the strength 
of the credit of the X Company. The Negotiable Instruments Law, 
which has been adopted in Florida, and was in force at the date of 
the making of this note, provides: ‘‘ No person is liable on the in- 
strument whose signature does not appear thereon.” It has been 
held that, where a partner accepted a bill of exchange in the firm 
name, for accommodation he was personally liable on the acceptance. 
From this it might be argued that the same rule would apply to cor- 
porations and that the president, Mr. R., would be personally liable 
on the note printed above. We are satisfied, however, that the 
statute settles the question the other way. 

If the bank took the note without notice of its accommodation 
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character, and is a holder in due course, it may recover against the 
corporation, for the rule that corporations have noauthority to make 
or indorse accommodation paper is subject to the exception that such 
paper is good in the hands of a bona fide holder without notice. 


GUARANTY. 

Editor Banking Law Journal. Outvia, Mrnn., March 30, 1911. 

DEAR S!R:—As a subscriber to the BANKING Law JouRNAL for many years, I 
desire to ask you a question. Many bankers when they offer their bank for sale say: 
‘* The loans are guaranteed.” Please explain to me in what way or how do they 
guarantee the loans? Shall they endorse the notes on the back, stamp them with 
the guarantee stamp and their signature, or what is the best way to get their guaran- 
tee down in writing so it would hold and be legal. 

Very truly yours, Frank Horesst. 

Answer.—The expression ‘‘the loans are guaranteed ” probably 
means that the banker has security for his money other then the mere 
notes or promises of the borrowers. One method of assuring the 
holder of a note that it will be paid is to have some responsible per- 
son indorse the note as an accom nodation indorser. He simply 
writes his name on the back of the instrument and he is liable as 
though he were a regular indorser. Or the banker may hold a separ- 
ate or collateral agreement in which one party guarantees the pay- 
ment of another’s note. The banker may protect himself by holding 
personal property such as bonds, or shares of stock, as security for 
a note which he holds. 


PROTEST FEES. : 


Editor Banking Law Journal. Sr. Paut, Minn, March 4, 1911. 

DEAR S1R:—Will you please answer through your valuable Journa. the follow- 
ing question: 

** Do the protest fees on a check become a proper charge against the account of 
the maker of the check ?” 

An illustration will make this clearer. A check for $50 is protested, as there 
are not sufficient funds to meet it. The protest fees amount to $2.56, and they are 
added to the face of the check, making the total $52.56. This check is again pre- 
sented to the bank when there are sufficient funds to meet the amount with protest 
fees added. Is it lawful for the bank to charge the amount, $52.56, to the account 
of the maker of the check without specific instructions from him to pay the protest 


fees / Yours very truly, ASSISTANT CASHIER. 


Answer.—We do not think the bank should add the protest fees 
to the face of the check and pay them to the party presenting the 
check for payment. In an action by the holder against the drawer, 
or against an indorser, he would recover the protest fees, tut the 
bank is not entitled to pay them and charge them up to the drawer’s 
account. The drawer of the check is entitled to designate the amount 
and the bank is without power to alter it by increasing the amount. 
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Banks may sometimes do this but they have no more right to do it 
than they have to voluntarily pay other obligations of their depos- 
itors. 


CERTIFICATION. 


Editor Banking Law Journal. ———, Texas, April 1, 1911. 

Dear Srr:—I believe it is generally accepted as a point of law that a bank upon 
which a check is drawn may refuse to certify such check without becoming liable in 
any way. Is there a custom among banks that would require a certification of a check 
when mailed to the drawee bank requesting certification and, if so, has this custom 
been sanctioned by law ? If such bank should refuse to certify the check and return 
it, and loss should fall upon the parties requesting the certification, could the drawee 
bank be held liable for refusing to certify, payment not having been requestcd. 

As a subscriber to your valued Journat, will you kindly answer the above 
question. Very truly yours, INQUIRER. 

Answer.—There is no general custom by which banks certify 
checks mailed to them for that purpose, which would render a bank 
liable for a refusal to certify. The holder of a check is entitled to 
present it for payment; he has no right to require the bank, on which 
the check is drawn, to certify it. And if the bank refuses to certify 
he has no cause of action against the bank. 


DISHONOR OF DRAFT. 


Editor Banking Law Journal. BozeEMAN, Monv.; February 27, 1911. 
Dear Str:— The following draft was sent for collection (this is not an exact copy) 

from a bank in Kentucky to a bank’ in Bozeman, Mont. The following instructions 

were on the advice of the bank-from whom the collection came: ‘+ All items of Ten 


Lovisvitte, Ky., February 7, 1970. 
Pay TO THE ORDER OF,,........ Ourselves 
.... Forty-four and 0g-100 
Value received and charge the same to the account of 
To John Roe & Co. Old Kentucky Distillery Co. 
Bozeman, Mont. 


Dollars or under and those marked X, no protest... This draft had a bill of lading 
attached to it covering on whiskey. Under the above instructions should this draft 
he protested if not paid on presentation if the goods have not arrived, or should it be 
held until the goods arrive and then protested if not paid. Kindly answer this in 
the Banking Law JOURNAL. Yours truly, J. K., President. 

Answer.—The draft having been duly presented for payment, and 
payment having been refused, the draft is dishonored. Section 83- 
of the Montana Negotiable Instruments Law. The holder should 
then duly protest itfor non payment. If he does notdosothe drawer 
and indorsers are discharged. Section 152, Montana Negotiable In- 
struments Law. 
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JAMES G. CANNON 


President Fourth National Bank, New York 





A WORTHY TRIBUTE. 


Few men in the banking business have greater reasons for feeling proud than 
James Graham Cannon, President of the Fourth National Bank of New York. On 
Monday evening, March 27, it was Mr. Cannon's good fortune to be tendered a dinner 
by twepty-two former employees of the Fourth, each of whom had graduated from 
the ranks of the regular corps of office men, to more lucrative positions; many of them 
to important positions of trust and responsibility in other institutions. The dinner 
was planned by these gentlemen for the purpose of showing their high appreciation 
and esteem for their former chief, under whom they served for varied periods of time, 
and for the liberal education in the banking business they received under his leader- 
ship. The dinner was given at the Union League Club, and was attended by (aside 
from Mr. Cannon and the twenty-two graduates) the other members of the present 
official staff of the Fourth National: Samuel 8S. Campbell, Charles H. Patterson, vice- 
presidents; Daniel J. Rogers, cashier, and E. W. Davenport, assistant cashier. 

The occasion served as a sort of a family reunion, and a number of very appro- 
priate toasts were given with responses that were reminiscent in nature, many of them 
referring to things that happened in each one’s career and to Mr. Cannon as their 
educator. 

The menu cards contained a portrait of Mr. Cannon and were very artistically de- 
signed. The most interesting incident of the evening was the presentation to Mr.Cannon 
of an illuminated testimonial, which read as follows: 

A TrisutE Or APPRECIATION. 

Being appreciative of the many courtesies extended to us by 

JAMES GRAHAM CANNON, 
President of the Fourth National Bank of the City of New York, under whose 
able, wise and inspiring leadership, we, the graduates of that institution, have been 
privileged to serve; it is a real pleasure to tender to him this record as a tribute of 
affection and regard from a body of men who have gone forth from their Alma Mater, 
and have tested with satisfactory results in their varied fields of endeavor the many 
and valuable lessons in finance that he taught them while identified with The Fourth 
National Bank. 

Therefore, be it Resolved, That on this occasion, when it is our great pleasure to 
entertain Mr. Cannon as our guest of honor, we extend to him personally the assurance 
of our continued loyalty to him, and to the great institution whose destinies he now 
directs, trusting that Divine Providence may continue to grant him the enjoyment of 


many years, replete with all that is best and sweetest in life, enabling him to give to 
the financial world the benefit of his courage and ability, and to his family and many 
friends the exercise of those qualities of heart and mind which have made the years of 


our association with him so ennobling and delightful. 
The names of the graduates and the positions they now occupy are as follows: 
Samuel S. Conover, president, Fidelity Trust Company, New York. 
Daniel O. Underhill, late president, Brooklyn Bank, New York. 
Samuel Ludlow, Jr., president, Union Trust Co., Jersey City, N. J. 
Warren W. Warner, president, Bryant Park Bank, New York. 
Walter L. Burckett, vice-president, State Bank, New York. 
David King, vice-president, Broad and Market National Bank, Newark, N. J. 
George E. Lewis, cashier, Gallatin National Bank, New York. 
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James R. Edwards, cashier, Siegel-Cooper Bank, New York. 

George Hellen, cashier, Bank of Suffolk County, Stony Brook, New York. 

Robert M. Wilcox, cashier, Greenwich National Bank, Greenwich, Conn. 

Harry G. Lewis, treasurer, Hudson Trust Co., New York. 

Ferdinand W. Knolhoff,secretary and treasurer, Bloomfield Trust Company, Bloom- 
field, New Jersey. 

William M. Haines, assistant cashier, Citizens Central National Bank, New York. 

U. Condit Varick, assistant treasurer, Lawyers Title Insurance & Trust Company, 
New York. 

Fred W. Flotwell, late assistant cashier, Brooklyn Bank, New York. 

Ludlow C. Meeks, assistant cashier, Bryant Park Bank, New York. 

George B. Connley, assistant cashier, Union Exchange National Bank, New York. 

Forrest Raynor, firm of Hathaway, Smith, Folds & Co. 

Henderson M. Wolfe, chief auditor of accounts, Comptroller's office, New York. 

Isaac E. Edgar, treasurer, American Piano Co., New York. 

Americus J. Leonard, New York manager, Chandler Bros. & Co. 


. Walter C. De Witt, Secretary, Trow Directory, Printing and Bookbinding Co., 
New York. 


THIRD NATIONAL BANK, ST. LOUIS. 


Although the call of the Comptroller of the Currency for a report of their con- 
dition as of March 7, was unexpected, the banks in St. Louis made a remarkably fine 
showing. Especially is this true of the Third National Bank which reports the 
highest deposits ever reached in its history, showing an increase, since the January 
call, of $4,734,000, the greatest percentage increase of any bank in the city. Here 
are the figures : Deposits $38,346,691 ; surplus and profits $2,147,785 ; capital $2,- 
000,000. Loans and discounts are $19,958,867 ; United States and other bonds and 
stocks $3,579,183 ; banking house and real estate $950,000 ; cash and sight ex- 
change $19,993,822 ; total resources $44,481,874. 

Without doubt the remarkable growth of the Third National is due to its ad- 
mirable management under the leadership of its president, Charles H. Huttig. When 
Mr. Huttig became the bank’s president in 1897 its deposits were only about $4,000, - 
000. Through hard work and the magnetism of his personality, added to the faculty 
of making friends and keeping them, he has seen the Third National Bank constantly 
advancing until it has reached second place in the list of leading banks and trust com- 
panies of St. Louis. As one of the active members of the American Bankers’ Asso- 
ciation, at the last convention, held in Los Angeles, he was elected chairman of the 
Executive Council and it is safe to assume that higher honors are in waiting. 

Following is the complete official staff of the Third National : C. H. Huttig, 
president ; Thos. Wright, vice-president ; G. W. Galbreath, cashier ; J. R. Cooke, 
D’A. P. Cooke, R. S. Hawes, H. Haill and E. C. Stuart, assistant cashiers. Mr. 
Wright, the newly-elected vice-president, has been a director for many years and suc- 
ceeds W. B. Wells, deceased. 
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DAVID H. MOFFAT. 


David H. Moffat, one of the most prominent financiers and bank presidents in the 


United States, died suddenly in New York City, March 18, in the seventy-second year 
of his age. He was known not only for his activity in banking circles but through 


DAVID H. MOFFAT, 


FORMER PRESIDENT FIRST NATIONAL BANK, DENVER. 


his work in the construction of railroads in the West, which gained for him the title 
of +‘ The Empire Builder.” 

He was born in a little village in Orange County, New York. He came to New 
York City when only twelve years of age and secured a position as messenger in the 
New York Exchange Bank—now the Irving National Exchange Bank. Although the 
work was hard, young Moffat was equal to it and performed his duties so successfully 
that he was ultimately advanced to assistant cashier. After holding this position for a 
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while he went to Des Moines, Iowa, where a place had been secured for him as teller 
in the private bank of A. J. Stevens & Co. While there he attracted the attention 
of B. F. Allen, of the Bank of Nebraska, located in Omaha. He was offered and ac- 
cepted the pusition of cashier of that bank and retained the same for four years. 

In 1859 he emigrated to what was then known as Assaria (now Denver, Colo.), 
carrying a stock of books and stationery. In company with one C. C. Woolworth, 
he opened the store of Woolworth & Moffat, which eventually became one of the largest 
and most profitable mercantile institutions in that city. 

Mining and real estate soon began to occupy his attention, and within a few years 
he became one of the largest operators in Colorado. At one time he was said to have 
had extensive interests in no fewer than one hundred and twenty-five mining companies. 

His activities as a builder of railroads were also very remarkable. He helped con- 
struct the Denver & Pacitic Railroad, connecting Denver with the Union Pacific in 
Cheyenne; the Denver & South Park ,now part of the Colorado & Southern system; the 
Boulder Valley, and the Florence & Cripple Creek, and for many years was president 
of the Denver & Rio Grande. But his greatest recent work of that character was the 
Denver, Northwestern and Pacific Railroad, known as the *+ Moffat Road” in his hon- 
or, which is to extend from Denver to Salt Lake, and has been completed beyond 
Steamboat Springs, Colo. 

But it was his connection with the First National Bank of Denver which gave him 
his world-wide prominence. This bank was chartered and commenced business in 
1865, and was projected by two well-known and reliable private banking houses—Clark 
& Co. and Cook & Co.—the object being to put some check upon the wild specula- 
tive indulgences of the early settlers and the exorbitant rates being charged for money 
by organizing an institution that should be under Government supervision. The first 
president was Jerome B. Chaffee, and Geo. T. Clark became cashier. In 1867 Mr. 
Clark resigned and Mr. Moffat was elected cashier. From that date, it may be said, 
was initiated the forward movement which culminated in the success of both the man 
and the bank. After nearly fifteen years of continuous service Mr. Chaffee resigned 
as president, and in 1879 Mr. Moffat succeeded him, holding the position from that 
date up to the time of his decease, so that the bank has had but two presidents 
since its organization forty-six years ago—a record probably without an equal in the 
history of national banking. 

When Mr. Moffat became identified with the First National Bank it had oniy 
$50,000 capital. At present it has $1,000,000 capital, over $1,000,000 surplus and 


over $20,000,000 deposits, and ranks to-day as the strongest financial institution west 


of the Missouri River. He was also president of the International Trust Co., of Den- 
ver, and the Cripple Creek State Bank, of Cripple Creek, Colo. 

Mr. Moffat was, in every sense, a self-made man. He was quiet, undemonstra- 
tive, literally a man of the people, yet withal, of keen perception, comprehensive. 
quick to grasp details and prompt to act, and it was these qualities which enabled 
him to successfully guide the First National to its commanding position in the world 
of finance. [t may also be said, in this connection, that since Mr. Moffat located in 
Colorado, scarcely a business enterprise of any importance has been projected in that 
state in which he was not either directly or indirectly interested, and contributing to 
it liberally his time and money, if needed. In fact, he was known as the leading cit- 
izen of Colorado so long that the memory of the present generation hardly goes back 
to the time when any other man was more prominent in that commonwealth. He 
was often urged to become a candidate for political honors, and although an inter- 
ested spectator of political combinations he rarely took an active part in them. 

While the loss of Mr. Moffat will cause a widespread sorrow throughout the coun- 
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try, nowhere will this loss be felt as it will be in Denver and the State of Colorado, 
except by his immediate associates in the great banking institution he has taken such 
pride in building up. It was there, among those who knew him and were guided by 
his generous hand, that he was beloved as few men are. He had a kind word for all 
who served under him. His genial disposition and democratic manner not only en- 
deared him to his associates in the bank but to all who had the good fortune of know- 
ing him personally. 

The First National Bank of Denver will stand for years to come as a monument 
to David H. Moffat. In January, 1911, it moved into its new quarters, directly 
opposite the building it has occupied for a number of years, and few if any bankirg 
rooms and banking buildings in the country surpass it. It was a proud day for Mr. 
Moffat when the bank moved into this handsome new home. 


HENRY Ww. TUNIS. 
Henry W. Tunis died recently at his home in Newark, N. J., aged sixty years. 


He was one of Newark’s best-known banking men having been for over forty years 


identified with the banking business in that city. When only twenty years old he 
became a messenger in the National State Bank. In about three years he was offered 
and accepted the position of assistant teller in the National Newark Banking Com- 
pany. He was promoted, successively, to receiving teller, then to assistant cashier, 
and eventually was made casher, holding the latter position for seventeen years, being 
cashier at the time of his decease. 

For many years he held the office of regent of Woodside Council, Royal Arcanum, 
and was also connected with several clubs and other fraternal organizations. 


SSS 
DATES OF 1911 BANKERS’ CONVENTIONS. 


Name. Place. Date. Secretary. Address. 
Arkansas April 6, 7 Robt. E. Wait Little Rock. 
California ...June 15, 16, 17..R. M. Welch San Francisco. 
Florida er G.R.DeSaussure....Jacksonviile. 
Georgia........Atl'ntic B’ch,Fla. June 8, 9t........L. P. Hillyer.......Macon. 

[Illinois Springtield October..........R. L. Crampton. ..Chicago. 
Mason City......June 15, 16.......P. W. Hall .Des Moines 
Kansas City,....May 24, 25...... W. W. Bowman... Topeka. 
Baton Rouge,... May 2, 3 L. O Broussard... Abbeville. 
Maryland Deer Park. ....June 20, 21, 22...Charles Hann...... Baltimore. 
Minnesota Bemidji OR. <n navel Chas. R. Frost... . Minneapolis. 
Missouri........ Kansas City... .May 24, 25 W. F. Keyser. ... Sedalia. 
New York *Manhattan B’ch.June 22, 23......Wm J. Henry 11 Pine St..N.Y- 
North Carolina. Lake Kanuga...June 21, 22, 23..Wm. A. Hunt... ..Henderson. 
North Dakota...Fargo June 27, 28 W. C. McFadden..Fargo 
....Cedar Point ....July 5, 6, 7......Stacy B. Rankin. ..So.Charleston. 
Pennsylvania... Philadelphia....June 13, 14 D. S. Kloss 
South Carolina..Summerville.... April 18, 19, 20 Giles L. Wilson. ..Spartanburg. 
South Dakota... Sioux Fails Se ee J. E. Platt Clark. 
Tennessee... . Nashville May 29, 30 F. M. Mayfield... . Nashville. 
Dallas May 16, 17, 18...J. W. Hoopes Austin. 
Virginia Hot Springs... June 15, 16, 17...N. P. Gatling. ..... Lynchburg. 


Wisconsin... Milwaukee July 12, 13 ...,..Geo. D. Bartlett... Milwaukee. 
* Oriental Hotel. +Or Warm Springs, Ga., same dates. 
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RESERVE AGENTS APPROVED IN MARCH. 

The following banks were approved as Reserve Agents in March: 

Mechanics & Metals National Bank, New York, for Third Nat. Bank, Fitz- 
gerald, Ga.; First Nat. Bank, Arlington,Ga.; Dothan Nat. Bank, Dothan, Ala.: First 
Nat. Bank, Sparta, Ga.; City Nat. Bank, Watertown, N. Y.; Commercial Nat. Bank, 
Washington, D. C.; Old Detroit Nat. Bank, Detroit, Mich. 

Hanover National Bank, New York, for First Nat. Bank, Preston, Idaho: First 
Nat. Bank, Elmhurst, Ill.; Western Nat. Bank, Philadelphia; Merchants Nat. Bank, 
Boston; Commercial Nat. Bank, Independence, Kans. ; Third Nat. Bank, Lexington, 
Ky.; Farmers Nat. Bank, Warsaw, Ill.; First Nat. Bank, East Islip, N. Y.: Fourth 
Nat. Bank, Greenville, 8. C.; First Nat. Bank, Fort Mill, 8. C. 

Liberty National Bank, New York, for Essex County Nat. Bank, Newark, N.J.:; 
Oklahoma Nat. Bank, Chickasha, Okla. 

American Exchange National Bank, New York, for First Nat. Bank, Bingham- 
ton, N.Y.; First Nat. Bank, Aiken, 8.C.; First Nat. Bank, Fitzgerald,Ga.; First-See- 
ond Nat. Bank, Akron, Ohio; Guthrie Nat. Bank, Guthrie, Okla.; Old Detroit Nat. 
Bank, Detroit, Mich. 

National Nassau Bank, New York, for Nat. Bank of Commerce, Boston, Mass. ; 
National Shawmut Bank, Boston, Mass.; Bank of North America, Philadelphia; 
Farmers Deposit Nat. Bank, Pittsburg,Pa.; New York State Nat. Bank, Albany,N.Y. ; 
First Nat. Bank, Jamaica, N. Y.; Nat. Commercial Bank, Cleveland, Ohio; Rigys 
Nat. Bank, Washington, D. C.; First Nat. Bank, Denver, Col.; First Nat. Bank, 
East Newark, N. J.; Farmers & Merchants Nat. Bank, Baltimore, Md.; Blackstone 
Canal Nat. Bank, Providence, R. I.; Nat. Bank Commerce, Kansas City, Mo. 

Seaboard National Bank, New York, for Oklahoma City Nat. Bank, Oklahoma. 
City, Okla.; Nat. Bank of Commerce, Tulsa, Okla.; First Nat. Bank, East Aurora, 
: i 2 

Irving National Exchange Bank, New York, for Merchant's Nat. Bank, Topeka, 
Kans. 

Mercantile National Bank, New York, for First Nat. Bank, Wilmington, Cal.:; 
First Nat. Bank, Lincoln, Neb.; First Nat. Bank, Greensboro, Ala. 

Chase National Bank, New York, for First Nat. Bank; Cincinnati, Ohio; Onta- 
rio Nat. Bank, Ontario, Cal.; Diamond Nat. Bank, Pittsburg, Pa. ; Central Nat. Bank, 
Tulsa, Okla. ; Christiana Nat. Bank, Christiana, Pa. ; Second Nat. Bank, Bangor, Me. ; 
First Nat. Bank, Braymer, Mo. 

Coal & Iron National Bank, New York, for First Nat. Bank, Secaucus, N. J. ; 
Nat. Freehold Banking Co., Freehold, N. J. 

National Park Bank, New York, for First Nat. Bank, Okmulgee, Okla.: Pro- 
ducers’ Nat. Bank, Nowata, Okla.; First-Second Nat. Bank, Akron, Ohio. 


Fourth National Bank, New York, for Whitney-Central Nat. Bank, New Orleans, 
La. 


Chatham and Phenix National Bank, New York, for First Nat. Bank, Baltimore, 
Md.; Mercantile Nat. Bank, Salem, Mass.; First Nat. Bank, Croton-on-Hudson, N. 
Y.; Caldwell Nat. Bank, Caldwell, N. J.; American Nat. Bank, Newark, N. J.: 
First Nat. Bank, Westwood, N. J.; First Nat. Bank, Weldon, N. C.; Dennison Nat 
Bank, Dennison, Ohio; First Nat. Bank, Cresson, Pa.; Bank of North America, 
Philadelphia; Corn Exchange Nat. Bank, Philadelphia; Planters Nat. Bank, Em- 
poria, Va.; Nat. Bank of Virginia, Richmond; Meriden Nat. Bank, Meriden, Conn.: 
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First Nat. Bank, Altamont, Ill.; First Nat. Bank, Cobden, Ill.; First Nat. Bank, 
Harvey, Ill.; First Nat. Bank, Naperville, Ill.; Newport Nat. Bank, Newport, Ky.: 
Pacitic Nat. Bank, Nantucket, Mass.; German Nat. Bank, Pittsburg, Pa.; Marine 
Nat. Bank, Milwaukee, Wis.; First Nat. Bank, Fort Smith, Ark.; Germ.-Amer. 

Nat. Bank, Aurora, Ill.; First Nat. Bank, Moulton, lowa; Abilene Nat. Bank, Abi- 
lene, Kans.; First Nat. Bank, Garden City, Kans.; St. John Nat. Bank, St. John, 
Kans.: First Nat. Bank, Glasgow, Ky.; First Nat. Bank, Grant City, Mo. ; Traders 
Nat. Bank, Kansas City, Mo.; First Nat. Bank, Lincoln, Neb.; First Nat: Bank, St. 
Edward, Neb.; First Nat. Bank, Stuart, Neb.; First Nat. Bank, Poteau, Okla. ; First 
Nat. Bank, Wauwatosa, Wis.; First Nat. Bank, Jonesboro, Ark.; Merchants Nat. 
Bank, Lawrence, Kans.; First Nat. Bank, Chillicothe, Mo.; City Nat. Bank, East- 
land, Tex.; Galveston Nat. Bank, Galveston, Tex.; Merchants Nat. Bank, Richmond, 
Va.: First Nat. Bank, Rifle, Col.; Grand Rapids Nat. City Bank, Grand Rapids, 
Mich.: First Nat. Bank, Hamilton, Mo.; Fourth Nat. Bank, Nashville, Tenn.; First 
Nat. Bank, Brighton, Iil.; First Nat. Bank, Canton, Mo.; Fifth-Third Nat. Bank, 
Cincinnati, Ohio; Columbia Nat. Bank, Washington, D. C.; Anna Nat. Bank, Anna, 
Ill.: First Nat. Bank, Polson, Mont.; San Saba Nat. Bank, San Saba, Tex.; Marine 
Nat. Bank, San Diego, Cal.; Farmers Nat. Bank, Stephenville, Tex.; First Nat. 
Bank, Lumberton, N. C.; Kalispell Nat. Bank, Kalispell, Mont. ; Citizens’ Nat. Bank, 
Kirksville, Mo.; Old Detroit Nat. Bank, Detroit, Mich.; First Nat. Bank, Bellevue, 
Tex.: Clifton Forge Nat. Bank, Clifton Forge, Va.: Marion County Nat. Bank, 
Knoxville, lowa; Third Nat. Bank, Jersey City, N. J. 

Continental and Commercial National Bank, Chicago, for First Nat. Bunk, Roy- 
alton, Minn.; Lyon County Nat. Bank, Marshall, Minn.; Fayette County Nat. Bank, 
West Union, Iowa; Peoples Nat. Bank, National City, Cal.; First. Nat. Bank, Granite 
Falls, Minn. ; First Nat. Bank, Glenwood, Minn. ; First Nat. Bank, Golden City, Mo. ; 
Citizens Nat. Bank, Covington, Va.; First-Second Nat. Bank, Akron, Ohio. 

Fort Dearborn National Bank, Chicago, for First Nat. Bank, Neillsville Wis. ; 
Luzerne County Nat. Bank, Wilkes-Barre, Pa.; Louisiana Nat. Bank, Baton Rouge, 
La.: Hermitage Nat. Bank, Nashville, Tenn.; Citizens Nat. Bank, Hcughton, Mich. 


Corn Exchange National Bank, Chicago, for First Nat. esl, Butte, Mont. ; 
Metropolitan Nat. Bank, Minneapolis, Minn. 


National Bank of the Republic, Chicago, for Corpus Christi Nat. Bank, Corpus 
Christi, Tex.; Hillsboro Nat. Bank, Hillsboro, Ore.; First Nat. Bank, Escanaba, 
Mich. 


National City Bank, Chicago, for Bank of California Nat. Association, San Fran- 
cisco: First Nat. Bank, Lincoln, Neb.; Cumberland Valley Nat. Bank, Nashville, 
Tenn.: Nat. Bank of Benld, Benld, Ill.; First Nat. Bank, Escanaba, Mich. 


Franklin National Bank, Philadelphia, for Merchants Nat. Bank, Worcester, 
Mass. 

Philadelphia National Bank, Philadelphia, for First Nat. Bank, Nashville. Tenn. ; 
Lexington City Nat. Bank. Lexington, Ky. 

Central National Bank, Cleveland, for First-Second Nat. Bank, Akron, Ohio. 

Union National Bank, Cleveland, for First-Second Nat. Bank, Akron, Ohio. 

Security National Bank, Minneapolis, for First Nat. Bank, Rushford, Minn. ; 
Lyon County Nat. Bank, Marshall, Minn. 

Third National Bank, St. Louis, for Planters Nat. Bank. Opelousas, La.; Third 

Nat. Bank, Pittsburg, Pa.; First Nat. Bank, Cooper, Tex.; Lockwood Nat. Bank 

San Antonio, Tex.; Nat. Bank of Commerce, Tulsa, Okla. 

Mellon National Bank, Pittsburg, for Merchants Nat. Bank, Butler, Pa.; Bent- 
leyville Nat. Bank, Bentleyville, Pa. 

Columbia National Bank, Pittsburg, for Empire Nat. Bank, Clarksburg, W.Va. 
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THE MERCANTILE NATIONAL BANK, NEW YORK. 


The growth of the Mercantile National Bank, under the management of president 
Willis G. Nash and his able assistants, is worthy of special notice. During the panic 
of 1907 the Mercantile as well as all other banks in this city, suffered a loss in depos- 
its, but it has since rapidly recuperated until, according to the March 7 statement to 
the Comptroller, its deposits have nearly trebled and now aggregate over $13,000,000 
—an increase of about eight millions. An active member of the official staff is vice- 
president Charles H. Imhoff, who succeeded the late Miles M. O’Brien. Mr. Imhoff 
was formerly vice-president of the Chatham National (now the Chatham and Phenix 
National) Bank and also head of the bond department of Harriman & Co., bankers. 
His extensive acquaintance in banking circles, especially in the West, will no doubt 
be instrumental in influencing much new business for the Mercantile. Following is 
the statement, which shows the largest percentage of increase in deposits, with a sin- 
gle exception, of any bank in this city: Deposits $13,175,752; capital $3,000,000; 
surplus and profits $2,713,114. Loans and discounts are $13,541,192; U. 8. bonds 
and other securities $896,663; cash and due from banks $4,770,308; total resources 
$19,208,065. 


IMPORTANT BANK CHANGE. 


Joseph T. Howell, who was for some months president of the Carnegie Trust 
Company of New York City, has been elected president of the Cumberland Valley 
National Bank, of Nashville, Tenn. Mr. Howell, prior to his connection with the 
Carnegie Trust had been identified with banking interests in Nashville for over thirty 
years, during most of which time he was associated with the Fourth National Bank 
and gave up the presidency of that bank when he came to New York, in October last 
to become president of the Carnegie. The Cumberland Valley National is a compar- 
atively new institution having been organized and opened for business in April, 1910, 
with a capital of $300,000 which, it is reported, is to be increased to $500,000. ‘The 


officers are: J. T. Howell, president; R. E. Donnell and L. Jonas, vice-presidents; 


V. J. Alexander, cashier. The retiring president, J. N. Sperry, continues as a director. 

The Cumberland Valley National, according to its report to the Comptroller 
of the Currency on March 7, has over $1,000,000 deposits, a gain of over $200,000 
since January 7. This is said to be the best record ever made by a new bank in 
Nashville and shows that this bank is growing steadily and gaining strength each day. 
Under the management of Mr. Howell, who is devoting himself untiringly to the 
bank’s interests, a very successful future is confidently predicted. 


IMPORTANT ELECTION OF BANK DIRECTORS. 


At arecent meeting of the directors of the National Bank of Commerce, in New 
York, several important changes were made in the personnel of the board. Five 
new men were elected as follows: Francis L. Hine, president of the First National 
Bank; Frank A. Vanderlip president of the National City Bank; Albert H. Wiggin, 
president of the Chase National Bank; William A. Simonson, president of the Second 
National Bank and vice-president of the National City Bank, and William A. Day, 
vice-president and acting president of the Equitable Life Assurance Society. They 
took the placesof David H. Moffat and Paul Morton, who died recently, and H. H. 
Freeland, ex president of the Metropolitan Street Railway Company; W. G. Oakman, 
president of the Hudson Companies, and F. M. McKnight, who in Januarysucceeded 
George W. Young in the board. 

The presidency of the bank contrary to expectations, still remains vacant no suc- 
cessor having been elected to take the place of Valentine P. Snyder whose resigna- 
tion became effective April 1. 
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THE GUARANTY TRUST COMPANY OF NEW YORK. 


An increase, all along the line, is what is shown by the latest report of the Guar- 
anty Trust Company of New York, and the record is one of which the management 
may well feel proud. The stitement of February 28, follows: Deposits $133,- 
764,586; capital $5,000,000; surplus and profits $21,941,947 and foreign accounts 
$12,085,870. Under resources, bonds and mortgages are $475,500; loans, bills and 
other securities $117,116,088; cash on hand and in banks $27,617,580; foreign ex- 
change $27,554,257; total resources $173,471,958. 

The Gurranty Trust Company not only transacts a general banking business but 
acts as executor, trustee and guardian, and also as transfer agent and registrar of 
stocks and bonds, collecting and paying the dividends and coupons thereon. It also 
has a carefully selected list of investment securities which will be mailed on appli- 
cation. 

This company makes a special feature of its foreign department which, under 
the management of vice-president Max May, has assumed such proportions as to cre- 
ate very favorable comment in financial circles throughout the country. 

The present official staff is as follows: Alexander J. Hemphill, president; Chas. 
H. Sabin, Max May, Lewis B. Franklin and H. M. Francis, vice-presidents; C. D. 
Landale, Manager 5th Avenue Branch; Wm. C. Edwards, treasurer; E. C. Hebbard, 
secretary; James M. Pratt and F. C. Harriman, assistant treasurers; W. F. H. 
Koelsch, Walter Meacham, J. I. Burke and N. D. Putnam, Jr., assistant secretaries ; 
F. J. H. Sutton, trust officer. 


MELLON NATIONAL BANK, OF PITTSBURGH. 


The statement of this bank, made to the Comptroller of the Currency, March 7, 
shows the highest total, in all items, since the bank was organized. Deposits have 
increased $3,300,000 and now stand at nearly $40,000,000 while the total resources 
are but little short of $50,000,000. 

The Mellon National Bank, which by its latest statement showed a capital of 
$4,000,000 and a surplus fund of $3,300,000, has declared a stock dividend to its 
shareholders of fifty per cent. of its capital from the surplus fund, making the pres- 


ent capital six million dollars and leaving $1,300,000 in the surplus. The surplus 
fund, prior to the increase, represented the earnings of the bank since its organiza- 
tion under the national system, July Ist, 1902, exclusive of cash dividends paid 
which amounted to $1,200,000 for the same period. The capital stock of this bank 
was increased from $2,000,000 to $4,000,000 by a cash subscription at par January 
Ist, 1905. 


The directors of the Mellon National are : Alvah C. Dinkey, William H. Don- 
ner, John B. Finley, Henry C. Fownes, William N. Frew, Henry C. Frick, Benjamin 
F. Jones, Jr., Alfred C. Knox, James H. Lockhart, J. Marshall Lockhart, Thomas 
Lynch, Henry C. McEldowney, Andrew W. Mellon, Richard B. Mellon, Walter S. 
Mitchell, David E. Park, Henry Phipps, Henry R. Rea, William B. Schiller, James 
M. Schoonmaker and George E. Shaw. 

The officers are: A. W. Mellon, president ; R. B. Mellon and A. C. Knox, 
vice-presidents ; W. S. Mitchell, cashier ; B. W. Lewis, A. W. McEldowney and 
H. S. Zimmerman, asst. cashiers. 
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On March 7, the Seaboard National Bank of 
New York reports to the Comptroiler of the 
Currency as follows: Deposits about $31,000,- 
000 ; capital $1,000,000: surplus and profits 
(earned) $2,025,091. Loans and discounts are 
$20,411,791; United States and other bonds 
and stocks $2,175,450; cash, due from banks 
and U. S. Treasurer $11,746,333; total re- 
sources $34,333,700. 


The condensed report of the Liberty Nation- 
al Bank, of New York, made to the Comptrol- 
ler of the Currency on March 7, is as follows: 
Deposits nearly $30,000,000; surplus and prof- 
its $2,744,317; capital $1,000,000. Resources 
are: Loans and discounts $18,562,211; U.S 
bonds and other bonds and securities $2,423,- 
646; cash and due from banks $12,950,044; 
total resources $33,935,902. As compared with 
three years ago (Feb. 1908), deposits have in- 
creased from fourteen millions to over twenty- 
nine millions. 


The American Exchange National Bank of 


New York makes a fine showing in its March 
7 statement to the Comptroller: Deposits are 
$52,737,880; capital $5,000,000; surplus and 
undivided profits $4,496,588. Loans and dis- 
counts are $38,869,345; U.S. bonds and pre- 
miums $3,690,981; cash on hand, due from 
banks and U. S. Treasurer $23,024,691 ; total 
resources $65,585,019, In less than one year 
the deposits have increased nearly $16,cco.0co 
which goes to prove the wisdom of adapting the 
modern system of progressiveness in securing 

business. 


It is less than a year since the capital of the 
Fourth National Bank, of New York, was in- 
creased to $5,000,000, andthe surplus was also 
raised to $5,000,000. At that time the undi- 
vided profit account was $614,507. The total 
deposits then amounted to $32,669,460 Ac- 
cording to the statement of March 7, deposits 
have increased $11,762,673 and undivided 
profits $68,847. The figures are as follows: 
Capital, surplus and profits $10,683,354; de- 
posits $44,432,133. Loans and discounts $34,- 
549,034; U.S. bonds, other bonds and securi- 
ties $1,809,467; banking house, etc., $2,781,- 


751; cash, due from banks and U. S. Treasurer 
$16,967,651; total resources $56,108,053. Dur- 
ing the past year dividends amounting 
$400,000 have also been paid. 

Ata regular meeting of the board of direc- 
tors held March 28, Charles E. Meek was ap- 
pointed an assistant cashier. Mr. Meek has 
been secretary of the National Association of 
Credit Men for the past seven years, and wil! 
exerci: € supervision of that office until the next 
meeting of the association at Minneapolis, in 
June. 


The Union National! Bank, of Clinton, Ohio, 
in its March 7th report to the Comptroller of 
the Currency, makes a good showing. The 
figures are: Deposits $13,000,000; surplus 
and profiits $993,000, and capital $1,600,000. 
Loans and discounts are $9,499,386; U. S. 
bonds and other securities $1,390,703 ; banking 
house $300,000; cash and exchanges $5,598.- 
590. The Union National is a commercial bank 
and pays special attention to the needs of busi- 
ness men. 


As compared with the November 10, 1g10 
statement, the Bankers Trust Company, of 
New York, showsa remarkable percentage of 
increase in all the items, according to the re 
port of February 28, 1911. The figures are: 
Deposits $84,077,166 ; surplus and profits $6,- 
822,000 ; capital $3,000,000, Loans, bills and 
bonds and stocks $66,078,143; real estate $1,- 
473.937; cash on hand and in banks $26,219,- 
421; total resources $94,164,466. Deposits 
have increased $16,000,000; surplus and profits 
$303,000; loans, etc., about $10.0c0,coo, and 
total resources $17,000,cco. 


The report of the Marine National Bank of Buf- 
falo, N. Y., in response to the Comptroller's call 
of March 7, shows gratifying increases in most 
of the items. Capital is $2,000,000; surplus 
and profits increased to $1,411,390 and deposits 
$25,360,121. Resources show: Loans and 
discounts $17,303,007 ; United States and other 
bonds $5,916,464; banking house $250,000; 
cash on hand and with banks $6,727,540; total 
resources $30,197,012 The Marine Nationa! 
is the oldest bank of discount in Buffalo and 
the largest bank in the state outside of New 
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York City. The record shown by the forego- 
ing statement is one of which the officers and 
stockholders may justly be proud. 


A beautiful oil painting has been presented 
to the New York Clearing House Association 
by William A. Nash, former president of the 
Corn Exchange Bank. The painting repre- 
sents the Loan Committee of 1893. In trans- 
mitting the gift Mr. Nash stated that it was a 
great and history-making committee, composed 
largely of the ablest and best men in the bank- 
ing fraternity of New York, four of whom have 
since died. The painting is on exhibition at 
the Clearing House. 


The May meeting of the Executive Council 
of the American Bankers’ Association will be 
held at the Hotel Hermitage, Nashville, Tenn., 
May 2-3. The arrangement of all details was 
left with the President and the General Secre- 
tary with power. 

While some consideration was given to the 
next meeting place of the Association, invita- 
tions having been received from San Antonio, 
Texas; New Orleans, La.; Richmond, Va. ; 
and Atlantic City, the Committee has not de- 
cided what recommendation it will make to the 
Council in May. 


The annual convention of the Pennsylvania 
Bankers’ Association will be held in Philacel- 
phia June 13 and 14. There is no doupt that 
the city of ‘‘ Brotherly Love” will give the vis- 
iting bankers and their friends a full measure 
of that hospitality for which its banking fra- 
ternity, especially, is so famous. 


The statement of the Philadelphia National 
Bank, of Philadelphia, in response to the 
Comptroller’s call of March 7, is as follows: 
Deposits $45,380,973; surplus and profits $4, - 
017,406; capital $1,500,000. Loans and dis- 
counts $26,605,589; U.S. bonds and other 
securities $2,561,094; banking house, etc., 
$650,000; cash, exchanges for clearing house, 
due from banks and U. S. Treasurer $21,730,- 
693; total resources $51,547,382. 


The Corn Exchange National Bank, of Phil- 
adelphia, in its statement to the Comptroller as 
of March 7, shows substantial gains in all the 
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items, as compared with the January 7 call. 
Deposits are nearly $23,000,000; surplus and 
profits $1,602,804; capital $1,000,000. Loans 
and discounts $16,604,944; due from banks 
$2,740,667 ; cash and exchanges for clearing 
house $6,650, 366 ; total resources $25.995,978. 


The Franklin National Bank, of Philadelphia 
according to its March 7 statement, shows an 
increase of nearly $4,000,000 in deposits, $100,- 
ooo in surplus and profits and over $4,000,000 
in resources. The figures are: Deposits $34,- 
739.655; surplus and profits $2,822,047; capi- 
tal $1,000,000. Loans and discounts aggre- 
gate $24,503,174; due from banks $5,279,312; 
cash on hand and exchanges for clearing house 
$9,318,816; total resources $39, 101 , 303. 


The Keystone National Bank, of Pittsburg, 
reports to the Comptroller of the Currency, 
March 7, as follows: Capital $500,000; surplus 
and profits $900,000; deposits $4,000,000. 
Loans and discounts $2,384,000 ; cash and due 
from banks $1,295,214; total resources, $5,- 
701,337. 


The Continental and Commercial National 
Bank of Chicago, reports as follows on March 
7: Deposits $170,626,315 ; capital $20,000,000 ; 
surplus and profits $10,259,443. Resources are: 
Loans and discounts, bonds, securities, etc., 
$132,120,470; U.S. bonds $8,446,593; real es- 
tate $35,597; stock of Com’! Nat. Safe Dep. 
Co. $1,597,500; cashand due from banks $67,- 
160,913; total resources $209,369,414. As 
compared with January 7, deposits show an 
increase of $19,500,000 and cash resources an 
increase of $8,200,000. 

The Continental and Commercial Trust and 
Savings Bank, the entire stock of which is 
owned by the Continental and Commercial Nat. 
Bank, has removed from its old quarters and is 
now located in the same building with the na- 
tional bank, thus bringing about a more com- 
plete unification of the two institutions. 


The Fort Dearborn National Bank, of Chi- 
cage, is now fully settled in its new home, the 
magnificent 20-story building formerly occu- 
pied by the Continental and Commercial! Trust 
& Savings Bank, which is considered one of the 
finest banking structures in this country. The 
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building is of steel and granite while the inter- 
ior is marble, and the different departments are 
fitted up with every modern convenience thus 
‘ combining comfort with elegance. 

The history of the Fort Dearborn National 
for the ‘past few years furnishes interesting 
reading. February 14, 1908, the deposits were 
$9,887,000. One year later February 5, 1909, 
they stood at $11,617,000. At the last call of 
the Comptroller ofthe Currency, March 7, 1911, 
they had mounted to $21,575,0oohaving nearly 
doubled in the last two years. It is expected 
that the bank’s capital wil! soon be increased to 
$2,000,000 and surplus to $800,000. The Fort 
Dearborn Trust and Savings Bank has recently 
been organized witha capital of $250,000 with 
Nelson N. Lampert, president. 


The First National Bank of Denver, reports 
to the Comptroller of Currency on March 7, as 
follows: Deposits $18,048,701; loans and dis- 
counts $7,162,990; United States and other 
bonds and stocks $5,086,686; real estate, fur- 
niture and fixtures $474,768; cashand due from 
banks $8,283,301. Capital is $1,000,000; sur- 
plus and profits $982,845 and total resources 
$21,007,747. 


The March 7 statement of the First National 
Bank of Minneapolis, shows deposits $19,036,- 
541; surplus and profits $2,391,195; capital 
$2,000,000. Under resources: loans and dis- 
counts are $14,042,661; United States and 
other bonds (at par) $2,707,697; bank building 
$500,000; cash on hand and due from banks 
$7,642,470; total resources $24,892,828. 


NEW BANKS, 


The Farmers’ National Bank is reported at 
Warsaw, Ill., with $25,000 capital and $2,500 


surplus. The president is John C. McMahan;. 
vice-presidents, Jacob Schmitz and Jas. S. 
Prosser; cashier, John M. Hungate. 

The Raub State Bank is a newly-organized 
institution at Raub, Ind. Officers are: Wil- 
liam Keefe, president; J. V. Dodson, vice- 
president; J. L. Portteus, cashier; Ed. Keefe, 
assistant cashier. The bank will occupy its 
own brick building as soon as it can be erected. 

The Citizens Bank of Metter, Ga., opened 
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for business December 20 last, with a paid-up 
capital of $25,000. The town of Metter is sit- 
uated in a corner of Bulloch county, one of the 
most progressive sections of the state. There 
is an unusually large number of thrifty farmers 
in the vicinity whose patronage will doubtless 
insure the future success of the new institu- 
tion. The officers are: A. J. Bird, president; 
Jno. M. Dekle and Geo. Watson, vice-presi- 
dents; Geo. L. Williams, cashier. The Me- 
chanics & Metals National Bank is New York 
correspondent. 


The Citizens State Bank of Morocco, Ind., 
has recently opened for business with $26,000 
capital. The officersare: Samuel R. Sizelove, 
president and Algie J. Law, cashier. The bank 
occupies a fine new building expressly erected 
for itand whichis fitted up with all the modern 
improvements. 

The Bank of Nelson has commenced busi- 
ness at Nelson, Wis. Capital is $10,000 paid 
up, and officers as follows: Gottlieb Nold, 
president; Thomas Ottsen, vice-president; E. 
Giebel, cashier. 

The First National Bank has opened for busi- 
ness at Bokchito, Okla. Officers are: B.A. 
McKinney, pres.; W. A. Lewis, vice-pres.; 
Tom King, cashier. Capital is $25,000. 

The Day & Night Bank of Fort Smith, Ark., 
opened for business January 3, with $50,000 
capital and the following officers: Jay Full- 
bright, president; S. W. Peel, vice-president; 
W. H. Morton, cashier; E. R. Russom, assist- 
ant cashier. 

The South Dakota Loan & Trust Co. of Co- 
lome, S. D., isa new institution. It has$25,000 
capital and will do a general banking business. 
The officers are: Chester Slaughter, presi- 
dent; Dennis O'Leary and O. L. Bowersox, 
vice-presidents; A. D. Shepard, secretary and 
treasurer. 

The Dinsdale Savings Bank of Dinsdale, 
Iowa, has recently opened for business. Capital 
is $15,000 and officers as follows: Theo. P. 
Rehder, president; Jurgen Rehder, vice-presi- 
dent; C. G. Blochwitz, cashier; and W. H. 
Bicket, assistant cashier. Thistown is located 
in a fine farming section and the new bank bids 
fair to meet with great success. 

Raytown, Mo., has a new bank, styled the 
Raytown Bank, with $10,000 capital. J. C. 
Best is president; D. L. Anthony, vice-presi- 
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dent; R. S. Jackson, cashier. 
bank in the place. 

The State Bank of Eastman, recently opened 
for business at Eastman, Wis. Capital $10,000 
and officers as follows: J. F. Pier, president; 
Alfred Finney, vice-president; H. E. Pier, cash- 
ier. 

The Carpenter State Bank of Carpenter, 
Okla., is a new institution. The officers are: 
J. A. Moad, president; P. G. Ragains, vice- 
president; A. H. Carter, cashier; G. P. Howard, 
assistant cashier. Capital is $10,000 and sur- 
plus $500. 

The Georgetown Bank, which recently began 
business at Georgetown, Miss., reports as fol- 
Capital is $50,000; paid in $30,000 and 
deposits of $25,000. The bank has its own 
building erected at a cost of $10,000, and fitted 
with vaults, safes and all modern fixtures I. 
N. Ellis is president; F. B. Catching, vice- 
president and W. S. Allen, cashier. 

The Citizens Bank of Roswell, Ga., has 
commenced business with a capital of $35,000, 
of which $19,380 is paid up. Officers are: C. 
J. Perry, president; J. B. Wing, vice-president; 
C. C. Fowler, cashier. 

The Aliquippa National Bank recently 
opened for business at Aliquippa, Pa. Capital 
is $25,000 and officers as follows: John J. Al- 
len, president ; James R. Noss, vice-president; 
Elmer P. Yost, cashier. 

Calumet Harbor, Wis., has a new bank 
styled the Farmers’ State Bank. Capital is 
$10,000 and the officers are: Chas. Bergen, Jr., 
president; Anton Moersch, vice-president and 
H. A. Maxey, cashier. It is the only bank in 
the town. 

A new bank is reported at Early, Iowa, 
called the Citizens State Bank, with $30,000 
capital. T. A. Barrett is president; D. D. 
Carlton, vice-president; A. F. Yender, cashier: 
b. Carlton, assistant cashier. 

The bank of Pinetta has opened for business 
at Pinetta, Fla. Capital is $15,000 and officers 


It is the only 


lows: 
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are: G. Owens, president; H. A. Wood and 
T. F. Cowart, vice-presidents; H. L. Gary, 
cashier. Mechanics & Metals National Bank 
is New York correspondent. 

The Curtis State Bank is a new institution 
at Curtis, Neb. It has an authorized capital 
of $25,000 with $20,000 paid up. The officers 
are: C. M. Brown, president; R. G. Taylor, 
vice-president ; Van E. Peterson, cashier. Mr. 
Brown is also president of the First National 
Bank of Cambridge, of the Wilsonville State 
Bank and vice-president of the Bank of Hol- 
brook, Neb. The cashier, Mr. Peterson was, 
for the past six years, assistant cashier of the 
Bank of Holbrook, Neb. 

The Sparta State Bank recently opened for 
business at Sparta, Ill., with a paid-up capital 
of $25,000, which is soon to be increased to 
$50,000. The officers are: John C. Simpson, 
president; W. S. Wallace, vice-president; I. 
C. Beare, cashier; Geo. C. Eiker, assistant 
cashier. The bank will do a general banking 
business. 

Pleasanton, Cal., hasa new bank styled the 
First National Bank. Capital is $25,000 and 
although it has only been doing business since 
December 6 last, reports over $25,000 deposits. 
The officers are: H. P. Mohr, president; C. 
A. Case, vice-president; Claude Smallwood, 
cashier; J. C. Mendonca, assistant cashier. 

The First National Bank of Kenova, W. Va., 
has opened for business with $40,0co capital 
and $2,800 surplus. Officers are: Jos. S. 
Miller, president; B. W. Foster, vice-presi- 
dent; K. B. Cecil, cashier. It succeeds the 
Kenova Banking & Savings Co. which was 
organized in 1909. 

The Chaseburg State Bank, of Chaseburg, 
Wis., commenced business December 13 last, 
with the following officers ; R. B. Hoyt, presi- 
dent; G. A. Kaeppler, vice-president; J. W. 
Lowe, cashier. Capital is $10,000, surplus 
$2,000 and deposits, up to date, aggregate 
about $30,000. 
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Tne following table shows the loans and deposits of the associated banks, reported tv the New 
York Clearing House for the weeks ending April 2, 1910, and April 1, 1911, respectively, to- 
gether with a computation of the proportionate increase or decrease of deposits for the year: 





BANKS. 


Loans and 
Discounts, 
Average, 
1gIO, 


Loans and 

Discounts 

Average, 
Igtt. 


Deposits, 
* Average, 
1910. 





Bank of N. Y. N. B. A.... 
Bank of the Manhattan Co 
Merchants’ National 

Mechanics & Metals Nat.. 


Bank of America 


National City 


Chemical National 
Merchants’ Exch. National 
Gallatin National 

Nat. Butchers & Drovers. 


Greenwich 


American Exchange Nat. 
Nat. Bank of Commerce. . 


Chatham & Phenix Nat.t . 


Hanover National 
Citizen’s Central National 
National Nassau......... 
Market & Fulton Nat 


Metropolitan Bank....... 


Corn Exchange 


Importers & Traders’ Nat 


National Park 


East River National 


Fourth National 
Second National 
First National 


Irving National Exchange 


Bowery 


N. Y. County National... 
German-American 


Chase National 
Fifth Avenue 


German Exchange 


Fifth National 


Bank of the Metropolis. . . 


West Side Bank 


Seaboard National 


Liberty National 


N. Y. Produce Exchange 


State Bank 


Fourteenth Street Bank.. 
Coal & Iron Nat'l Bank.. 





$ 18,788,000 
31,650,000 
18,987,000 
58.65 1,900 
23,417,900 

182.797,700 
28,451,100 
6.693,700 
8, 373-700 
2,250,500 
7,622,700 
29,595,800 
149,604,700 
1 3,903, 300 
3,828,700 
41,777,100 
2,01 3,500 
65,679,200 
21,086.700 
6.780, 200 
8,796,900 
11,207,000 
41,108,000 
26,581,000 
81,452,000 
1,494,600 
22,508,000 
1 3,243,000 
102,549.400 
22,712,000 
3.397.000 
7,812,200 
3-997,500 
76,347,400 
12,560,300 
3.865.700 





4,692,400 
15,588,800 
8,173,200 


3. 364,200 
11,222,600 
4.315.000 
18,452.000 
17.472, 300 
7,646,200 
14,279,000 
6,054,300 


$ 20,764 002 
31,000,000 
19,663.000 
51,028,400) 


26,269,900 
180,923,400 
31.447,000) 
7,495,100 
9,098,600 
2.447,900 
8.125,400 
44,152,500 
158,326,100 
14,042,100 
3,684,300 
15,014,900 
1,855,400 
7 2,269,800 
21,927,800 
8,524,700 
9,231,200 
10,128,000 
44,504,000 
26,167,000 
88,178,000 
1,412,000 
35,312,000 
12,990,000 
122,706, 500 
24,749,100 
3-397,000 
8,002,000 
3,951,800 
82,038,000 
12,096,600 
3,500,000 
5,228,100 
15,217,900 
8,714,000 


3-344.700 
12,163,000 
4.322.000 
22,994.000 
21,023,600 
8,010,300 
15.175.000 
6,018,200 
6,127,000 


$ 16,181,000} 
35,450,000 
19,166,000 
58,911,600 
22,994,400) 

178,415,400} 
26,450,500 
6,7 36,900 
6.557.900 
2,264,800 
8,492,400 
22,778,900 
129,229,500 
10,198,700 
3,400, 500 
14,389,400) 
2,182, 300) 
74,698,100 
20,231,800 
7+555,700 
8,426,400 
10,933,600 
48,146,000 
24,426,000 
91,005,000 
1,707,700 
22,346,000 
12,981,000 
92,838,800 
24.474.600 
3.589,000 
7,980,600 
3,843,900 
84,382,000 
14,014,600 
4,140,300 
5,480,700 
16,908, 300 
8,252,400 





3.573.500 
11,148,300 
4.704.000 
21,275,000 
17,894,800 
9,089,900 
17.798,000 
6,680,900 


$ 18,841,000 


Deposits, 
tAverage, 
IgII. 


36, 300,000 
19,7 1 3,000 
53.329,600 
26,515,300 
186,669,900 
30,462,500 
7,796,500 
7,484,300 
2,124,700 
9,219,500 
45,210,100 
138,757,600 
10,767,300 
3,250,600 
15,081,800 
2,174,300 
82,042,100 
21,46 3,800 
10,092,200 
9,266, 500 


Deposits. 


Per Cent. of 


Inc. Dec. 


4 
ae 
8 


| 
Jocee 


9-4 


16. 
2. 


15. 

4. 
15. 
15. 
14. 


10,309,600! .. 


5 2.398,000! 
23,670,000 
93,221,000 
1.535.500 
36.7 31,000 
12,733,000 
125,241,000 
26,322,600 


3,556,000) ... 
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t United States Deposits included, $1,568,300. * United States Deposits included, $1,519,500 
t Consolidation of Chatham National and Phenix National Banks. 





